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FOREWORD 


When the members of the Rowell-Sirois Commission began their collec- 
tive task in 1937, very little was known about the evolution of the 
Canadian economy. What was known, moreover, had not been exten- 
sively analyzed by the slender cadre of social scientists of the day. 

When we set out upon our task nearly 50 years later, we enjoyed a 
substantial advantage over our predecessors; we had a wealth of infor- 
mation. We inherited the work of scholars at universities across Canada 
and we had the benefit of the work of experts from private research 
institutes and publicly sponsored organizations such as the Ontario 
Economic Council and the Economic Council of Canada. Although 
there were still important gaps, our problem was not a shortage of 
information; it was to interrelate and integrate — to synthesize — the 
results of much of the information we already had. 

The mandate of this Commission is unusually broad. It encompasses 
many of the fundamental policy issues expected to confront the people 
of Canada and their governments for the next several decades. The 
nature of the mandate also identified, in advance, the subject matter for 
much of the research and suggested the scope of enquiry and the need for 
vigorous efforts to interrelate and integrate the research disciplines. The 
resulting research program, therefore, is particularly noteworthy in 
three respects: along with original research studies, it includes survey 
papers which synthesize work already done in specialized fields; it 
avoids duplication of work which, in the judgment of the Canadian 
research community, has already been well done; and, considered as a 
whole, it is the most thorough examination of the Canadian economic, 
political and legal systems ever undertaken by an independent agency. 

The Commission’s research program was carried out under the joint 


vil 


direction of three prominent and highly respected Canadian scholars: 
Dr. Ivan Bernier (Law and Constitutional Issues), Dr. Alan Cairns (Pol- 
itics and Institutions of Government) and Dr. David C. Smith (Economics). 

Dr. Ivan Bernier is Dean of the Faculty of Law at Laval University. 
Dr. Alan Cairns is former Head of the Department of Political Science at 
the University of British Columbia and, prior to joining the Commission, 
was William Lyon Mackenzie King Visiting Professor of Canadian Stud- 
ies at Harvard University. Dr. David C. Smith, former Head of the 
Department of Economics at Queen’s University in Kingston, is now 
Principal of that University. When Dr. Smith assumed his new respon- 
sibilities at Queen’s in September 1984, he was succeeded by 
Dr. Kenneth Norrie of the University of Alberta and John Sargent of the 
federal Department of Finance, who together acted as Co-directors of 
Research for the concluding phase of the Economics research program. 

I am confident that the efforts of the Research Directors, research 
coordinators and authors whose work appears in this and other volumes, 
have provided the community of Canadian scholars and policy makers 
with a series of publications that will continue to be of value for many 
years to come. And I hope that the value of the research program to 
Canadian scholarship will be enhanced by the fact that Commission 
research is being made available to interested readers in both English 
and French. 

I extend my personal thanks, and that of my fellow Commissioners, to 
the Research Directors and those immediately associated with them in 
the Commission’s research program. I also want to thank the members of 
the many research advisory groups whose counsel contributed so sub- 
stantially to this undertaking. 


DONALD S. MACDONALD 
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INTRODUCTION 


At its most general level, the Royal Commission’s research program has 
examined how the Canadian political economy can better adapt to 
change. As a basis of enquiry, this question reflects our belief that the 
future will always take us partly by surprise. Our political, legal and 
economic institutions should therefore be flexible enough to accommo- 
date surprises and yet solid enough to ensure that they help us meet our 
future goals. This theme of an adaptive political economy led us to 
explore the interdependencies between political, legal and economic 
systems and drew our research efforts in an interdisciplinary direction. 

The sheer magnitude of the research output (more than 280 separate 
studies in 70+ volumes) as well as its disciplinary and ideological 
diversity have, however, made complete integration impossible and, we 
have concluded, undesirable. The research output as a whole brings 
varying perspectives and methodologies to the study of common prob- 
lems and we therefore urge readers to look beyond their particular field 
of interest and to explore topics across disciplines. 

The three research areas, — Law and Constitutional Issues, under 
Ivan Bernier; Politics and Institutions of Government, under Alan Cairns: 
and Economics, under David C. Smith (co-directed with Kenneth Norrie 
and John Sargent for the concluding phase of the research program) — 
were further divided into 19 sections headed by research coordinators. 

The area Law and Constitutional Issues has been organized into five 
major sections headed by the research coordinators identified below. 


* Law, Society and the Economy — Ivan Bernier and Andrée Lajoie 
¢ The International Legal Environment — John J. Quinn 
¢ The Canadian Economic Union — Mark Krasnick 


¢ Harmonization of Laws in Canada — Ronald C.C. Cuming 
¢ Institutional and Constitutional Arrangements — Clare F. Beckton 
and A. Wayne MacKay 


Since law in its numerous manifestations is the most fundamental means 
of implementing state policy, it was necessary to investigate how and 
when law could be mobilized most effectively to address the problems 
raised by the Commission’s mandate. Adopting a broad perspective, 
researchers examined Canada’s legal system from the standpoint of how 
law evolves as a result of social, economic and political changes and 
how, in turn, law brings about changes in our social, economic and 
political conduct. 

Within Politics and Institutions of Government, research has been 
organized into seven major sections. 


¢ Canada and the International Political Economy — Denis Stairs and 
Gilbert Winham 

¢ State and Society in the Modern Era — Keith Banting 

¢ Constitutionalism, Citizenship and Society — Alan Cairns and 
Cynthia Williams 

¢ The Politics of Canadian Federalism — Richard Simeon 

¢ Representative Institutions — Peter Aucoin 

¢ The Politics of Economic Policy — G. Bruce Doern 

¢ Industrial Policy — André Blais 


This area examines a number of developments which have led Canadians 
to question their ability to govern themselves wisely and effectively. 
Many of these developments are not unique to Canada and a number of 
comparative studies canvass and assess how others have coped with 
similar problems. Within the context of the Canadian heritage of parlia- 
mentary government, federalism, a mixed economy, and a bilingual and 
multicultural society, the research also explores ways of rearranging the 
relationships of power and influence among institutions to restore and 
enhance the fundamental democratic principles of representativeness, 
responsiveness and accountability. 
Economics research was organized into seven major sections. 


¢ Macroeconomics — John Sargent 

¢ Federalism and the Economic Union — Kenneth Norrie 

¢ Industrial Structure — Donald G. McFetridge 

¢ International Trade — John Whalley 

¢ Income Distribution and Economic Security — Francois Vaillancourt 
¢ Labour Markets and Labour Relations — Craig Riddell 

¢ Economic Ideas and Social Issues — David Laidler 


Economics research examines the allocation of Canada’s human and 
other resources, the ways in which institutions and policies affect this 


allocation, and the distribution of the gains from their use. It also 
considers the nature of economic development, the forces that shape our 
regional and industrial structure, and our economic interdependence 
with other countries. The thrust of the research in economics is to 
increase our comprehension of what determines our economic potential 
and how instruments of economic policy may move us closer to our 
future goals. 

One section from each of the three research areas — The Canadian 
Economic Union, The Politics of Canadian Federalism, and Federalism 
and the Economic Union — have been blended into one unified research 
effort. Consequently, the volumes on Federalism and the Economic 
Union as well as the volume on The North are the results of an inter- 
disciplinary research effort. 

We owe a special debt to the research coordinators. Not only did they 
organize, assemble and analyze the many research studies and combine 
their major findings in overviews, but they also made substantial contri- 
butions to the Final Report. We wish to thank them for their perfor- 
mance, often under heavy pressure. 

Unfortunately, space does not permit us to thank all members of the 
Commission staff individually. However, we are particularly grateful to 
the Chairman, The Hon. Donald S. Macdonald; the Commission’s Exec- 
utive Director, J. Gerald Godsoe; and the Director of Policy, Alan 
Nymark, all of whom were closely involved with the Research Program 
and played key roles in the contribution of Research to the Final Report. 
We wish to express our appreciation to the Commission’s Administrative 
Advisor, Harry Stewart, for his guidance and advice, and to the Director 
of Publishing, Ed Matheson, who managed the research publication 
process. A special thanks to Jamie Benidickson, Policy Coordinator and 
Special Assistant to the Chairman, who played a valuable liaison role 
between Research and the Chairman and Commissioners. We are also 
grateful to our office administrator, Donna Stebbing, and to our sec- 
retarial staff, Monique Carpentier, Barbara Cowtan, Tina DeLuca, 
Francoise Guilbault and Marilyn Sheldon. 

Finally, a well deserved thank you to our closest assistants: Jacques 
J.M. Shore, Law and Constitutional Issues; Cynthia Williams and her 
successor Karen Jackson, Politics and Institutions of Government; and 
I. Lilla Connidis, Economics. We appreciate not only their individual 
contribution to each research area, but also their cooperative contribu- 
tion to the research program and the Commission. 


IVAN BERNIER 
ALAN CAIRNS 
DAVID C. SMITH 
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PREFACE 


This monograph is the second of four volumes exploring the operation of 
the Canadian economic union. In studying economic unions, many 
writers have followed the progression first formulated by Bela Balassa, 
who has written that “from its lowest to highest forms, integration has 
been said to progress through the freeing of barriers to trade, the liber- 
alization of factor movement, the harmonization of national economic 
policies and the total unification of these policies.” 

The first volume in this series, Perspectives on the Canadian Economic 
Union (Volume 60), looks at trade integration and the free flow of 
people — individual mobility. It also contains a comparative analysis of 
economic unions, both within nation states and between nation states. 
Thomas J. Courchene’s monograph, Economic Management and the 
Division of Powers (Volume 67), and that by John Whalley, Regional 
Aspects of Confederation (Volume 68), round out the series. 

Each of these volumes deals in part with aspects of negative integra- 
tion — the attempts within economic unions to prevent the erection of 
barriers between original constituent parts. As well, many of the papers 
look at the positive aspects of the economic union, the attempts to arrive 
at common policies to promote a particular social or economic interest 
Glconce:rn, 

Mobility of Capital in the Canadian Economic Union breaks new 
ground in Canadian studies. The concern for both capital and labour 
mobility emerged as an issue in the 1970s when a number of highly visible 
government actions led academics and then governments to express 
concern as to the effectiveness of Canadian law in ensuring that the 
benefits to be derived from the mobility of capital and people within the 
federation are maximized. Because each initiative by government had 


Xu 


both regional supporters and national detractors, and as the constitu- 
tional negotiations moved mobility onto the “Rights” agenda, the need 
for some analysis of its underpinnings in Canadian law led to the prepa- 
ration of this study. 

The issue of mobility is one of very real current concern. The debate 
on the regulation of the Canadian financial market, as well as the 
question of regional ownership and control of major pools of capital, has 
generated concern as to the ability of the provinces to lead private actors 
and investors into economically efficient decisions. The appropriate 
jurisdictional line between the federal and provincial governments has 
been the subject of hearings and policy papers by the federal government 
and the provinces. Industry has joined in calling for greater harmoniza- 
tion between orders of government as well as between the provinces. 

The Canadian financial markets are not subject solely to control 
within Canada by Canadian governments; they also respond to interna- 
tional pressures and trends, which must be taken into account by asmall 
country such as Canada. This volume provides a comprehensive frame- 
work as to the ways in which governments can respond, given the tools 
available to them in the Constitution. 

The approach taken in this monograph reflects a need to try to under- 
stand the Constitution in theory and practice. The study addresses the 
range of powers available to respective governments and then looks 
again at the limits to which governments have gone to utilize levers 
traditionally thought to be outside their responsibility — to see, in other 
words, whether the constitutional text can be circumvented by the 
actions of government. As well, the study looks at developing areas of 
controversy in the financial field to try to position the debate for the next 
amendments to the Bank Act. At stake is the use of vast pools of capital. It 
will be an area in which we may soon again see constitutional litigation. 


MARK KRASNICK 
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Introduction 


The Free Movement of Capital: The Reality 


The issue of the free movement of capital in Canada! has received very 
little attention in textbooks and in Canadian case law. This indifference is 
probably due to the predominance of private transactions in the Cana- 
dian economy and the relative weakness of government intervention in 
national economic activity. However, increased government interven- 
tion since World War II and the evolution of the Canadian social, 
political, and economic fabric give rise to increasingly frequent contro- 
versies (not all of them significant) which touch directly or indirectly on 
the issue of the benefits of the free movement of capital within the 
Canadian economic union. Some recent events that should be consi- 
dered are: 


¢ the appearance (and increasing number) of large institutional inves- 
tors, which has altered the financial markets; 

e the weakening of the “four pillars” principle, which defines the 
respective roles of the various financial institutions (underwriting 
securities for brokerage firms, insurance for insurance companies, 
commercial credit for banks, and trust activities for trust companies) 

/ in favour of a functional interpenetration of traditional areas of 
activity; 

¢ the debate on the de facto existence of a national securities market and 
on the degree of uniformity required in regulating it; 

e the rapid introduction of data-processing equipment, which requires a 
re-examination of the roles of Parliament and the legislatures with 
respect to the various types of transaction at issue; 


¢ the apparent lack of coordination in fiscal policy between the federal 
government and certain provinces; and 

¢ the implementation of certain measures designed to control direct 
investment that originates either abroad or within the Canadian union. 


The Movement of Capital Within the Canadian 
Economic Union 


Although the Canadian Constitution is not specific about the degree of 
economic integration which underlies it, the courts have generally given 
interpretations that favour the development of an economic union.” 

The concept of economic union was originally based on the theory of 
trade.? But whereas this theory includes only the free movement of 
goods, economic union also includes the free movement of labour and 
capital.4 Some of the groups that appeared before the Royal Commission 
on the Economic Union and Development Prospects for Canada echoed 
this theory in suggesting that favouring the free movement of capital 
within the Canadian economic union is a priority.° 

Distortions in the marketplace are generally perceived as being obsta- 
cles, barriers. Barriers which interfere with the free movement of capital 
will limit the supposed advantages of specialized production and trade 
between provinces.® In fact, the economic effects of distortion are not 
necessarily negative. Most economists feel that distortion is the result of 
discriminatory policies whereby the parties to a transaction are not all 
treated in the same way. Such policies may be explicit or implicit, and 
their effects may be stimulating or restrictive.’ When the authorities 
intervene in the marketplace, it is often in order to correct its imperfec- 
tions, and therefore this does not necessarily create real obstacles to the 
free movement of capital.® 

This monograph describes, first of all, the respective areas of jurisdic- 
tion of Parliament and the legislatures as related in some way to the 
movement of capital within the Canadian economy. In Chapter | we offer 
an assessment of the present division of responsibilities between these 
two levels of government and attempt to define the constitutional limita- 
tions of their mutual intervention. In Chapter 2 we examine the regula- 
tion of financial institutions and look at the actual sharing of responsibil- 
ity for the supervision of such institutions between the federal and 
provincial authorities; in particular, we examine the issue of subjecting 
all deposit institutions to banking legislation, the rapid diversification of 
the activities of financial institutions, and the dominant influence of 
institutional investors on financial markets. In Chapter 3 we look at the 
influence which certain interest groups derive from the fact that their 
mutual relationships actually create networks, and we relate these hid- 
den forces to the obligation of the public authorities to ensure that the 
public interest is respected by means of restrictive regulation and direct 
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intervention in the marketplace. Finally, in Chapter 4, we analyze the 
suggestions for reform that were put forward at the time of the constitu- 
tional negotiations in 1980-81 with a view to entrenching in the Constitu- 
tion itself the principle of the free movement of capital within the 
Canadian economic union. 


Introduction 3 
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The Free Movement of Capital in Canada: 
Constitutional Aspects 


Chapter 1 


The Silence of the Constitution 


The Constitution does not expressly recognize the principle of the free 
movement of capital within the Canadian economic union.? In effect, 
section 121 of the Constitution Act, 1867 is aimed primarily at the elimina- 
tion of customs barriers which are likely to interfere with the movement 
of goods between provinces. It is only recently that an argument based 
on a liberal interpretation of Supreme Court decisions has been used in 
support of this provision in order to remove both federal and provincial 
non-tariff barriers to the free movement of goods.!° Even if we agree 
with this school of thought, it would appear that it applies only to the 
movement of goods, since the term “article” in s.121 of the act does not 
include capital as a factor of production. 

The recent enactment of the Canadian Charter of Rights and Freedoms 
does not seem to have changed the situation; in fact, the free movement 
of capital is not one of the principles entrenched in the Constitution by 
the Charter. It can be argued that the guarantees provided in s.6 of the 
Charter give every citizen or permanent resident of Canada the right ‘‘to 
move to and take up residence in any province” and “to pursue the 
gaining of a livelihood in any province,” establishing the right (which 
binds both the legislative assemblies and governments, federal as well as 
provincial) to bring in and remove capital from any province without 
impediment,'! subject to the exceptions in s.6(3) and (4). This interpreta- 
tion is interesting, but it is incidental to the constitutional debates of 
1980-81, in which the liberalization of the movement of capital was 
considered in the context of expanding s.121 of the Constitution Act, 1867. 
rather than in the context of inserting it in the Charter. 


The issue was finally abandoned in the political debate of the day, and 
to insist too vigorously on expanding the scope of s.6 as a means of 
promoting the free movement of capital would amount to ignoring the 
intention of the parties to that debate. In fact, it would probably be 
wrong to presume that the drafters intended this section as the embryo of 
a charter of individual economic rights; rather, it reflects a desire to 
provide a means of combatting obstacles to the free movement of capital 
in the context of improving the foundations of the Canadian economic 
union. In addition, expanding the scope of s.6 to cover the movement of 
capital would probably only affect individuals and not legal entities, and 
it would only remove obstacles set up by legislatures and govern- 
ments.!2 A reserved approach on the part of the courts would therefore 
appear to be preferable, especially since neither Parliament nor the 
legislature can, with respect to this provision of the Charter, exercise the 
right to override, which was provided for in s.33. Consequently, the only es- 
cape available, aside from those provided for in s. 6(3) and (4), is that in s.1. 

In addition to the guarantees provided by s.6 with respect to personal 
mobility, it has already been suggested that the legal guarantee of the 
right to security of the person, mentioned in s.7 of the Charter, includes 
protection of the right to property. Not only individuals but also legal 
entities would benefit from such protection. However, such an inter- 
pretation, as suggested by Mr. Justice Dixon of the New Brunswick 
Court of Queen’s Bench in The Queen v. Fishermen’s Wharf Ltd., would 
seem to ignore the intention of those who drafted the Charter, since they 
expressly avoided formal insertion of the right to property. However, as 
Professor Whyte suggests, a reasonable interpretation of the right to 
security of the person can legitimately include certain economic 
aspects, such as the right to engage in a given economic activity or the 
right to possess certain goods. !? Finally, it can be argued that the right to 
“liberty” provided for in s.7 of the Charter guarantees each person the 
freedom to do as he wishes with his capital — provided, of course, that 
the right is exercised “in accordance with the principles of fundamental 
justice.” 

In fact, extending the scope of the right to “liberty” in such a way 
brings up the issue of the real significance of s.6 of the Charter, which 
deals specifically with mobility rights. Indeed, it would have been very 
curious had the federal and provincial authorities finally decided upon a 
restrictive formulation of the right to circulate, as provided for in s.6, 
while in the same breath guaranteeing concurrently and implicitly, in s.7 
of the Charter, the very same principle of the free movement of individu- 
als and capital throughout Canada (including intraprovincially). A possi- 
ble means of reconciling these two provisions in such a case would be to 
conclude that s.6 establishes the minimum parameters of mobility rights 
(legislative assemblies would not be able to use s.33 to circumvent this 
provision), and that s.7 opens the door to a more generous interpretation 
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of this right by the courts, and thus the legislatures are free to express 
their disagreement if need be. In addition, the nature of the guarantee 
provided for in s.7 appears to be simply procedural, and this may explain 
the more extensive scope of mobility rights which the latter section is 
supposed to provide. However, confirmation by the courts of the sub- 
stantive nature of the guarantees mentioned in s.7 would seriously 
weaken the value of such an argument. 

On the other hand, s.15 of the Charter establishes the principle of 
equality before the law “without discrimination and, in particular, with- 
out discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability.”” The scope of this 
guarantee has not yet been defined, but it can reasonably be expected 
that Parliament and the provincial legislatures would not use such 
grounds of discrimination as criteria applicable to provisions dealing 
with the movement of capital. In any case, the guarantees provided for in 
ss.7 and 15 are subject to the general exception in s.1 of the Charter and 
can be overridden, either by Parliament or by a provincial legislature, by 
a simple declaration of withdrawal in application of s.33. 

Finally, it should be noted that the Canadian Bill of Rights and certain 
provincial charters of rights expressly include the right to property. 
Nevertheless, the relevant provisions of these documents are probably 
just procedural guarantees which do not in themselves affect the sov- 
ereign right of the legislatures to exercise their powers fully. !4 

In short, without an effective framework that imposes the principle of 
the free movement of capital within the economic union, legislative 
assemblies and the federal and provincial governments can regulate its 
movement at their pleasure within the inherent limits of their respective 
powers. Consequently, we consider that it is essential to analyze the 
division of constitutional jurisdiction between Ottawa and the provinces 
in order to be able to assess their present or future intervention in the 
capital markets. 


Federal Powers 
The Canadian Monetary Union 


The central government has been given paramount economic powers 
which ensure that it has the necessary authority to control the Canadian 
monetary union unilaterally; in other words, it has the power to enact, 
within the context of a common market, a single currency and a single 
rate of exchange.!> Indeed, the Constitution Act, 1867 gives Parliament 
exclusive legislative jurisdiction with respect to currency and exchange, 
legal tender, banks, savings banks, bills of exchange and promissory 
notes, interest and the issue of paper money, and the regulation of trade 
and commerce.!®© Thus, by the terms of s.91(14) and (15) of the Constitu- 
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tion Act, 1867, the provinces cannot in any way regulate the movement of 
capital through the control of exchange rates. Parliament thus seems to 
possess all the constitutional tools necessary to maintain the integrity of 
the Canadian monetary union.!7 

In addition, the Supreme Court of Canada did not hesitate, in the case 
of the Alberta Statutes Reference, to invoke federal jurisdiction in order 
to prevent the erosion or disintegration of the Canadian monetary union. 
During the 1930s, the legislative assembly of Alberta adopted a program 
whose main effect was to create a new form of credit and currency in 
Alberta, and whose success depended on the population’s confidence 
that the province would guarantee payments. This parallel system, 
which was clearly designed to circumvent the national banking system, 
thus infringed upon it.!8 Almost half a century after the Alberta Statutes 
Reference, the Supreme Court reaffirmed the validity of that position in 
its decision in Canadian Pioneer Management Ltd.'9 Earlier, in the 
decision in the Re Anti-Inflation Act, four of the nine Supreme Court 
justices had emphasized the global and extensive power of Parliament 
with respect to currency: since inflation was a monetary phenomenon, 
Parliament therefore had the power to act to control it.2° 

Similarly, during the 1930s, certain provincial bills, which were aimed 
at reducing the burden of borrowers who were required to repay capital 
and to pay interest on their debts, were declared invalid with respect to 
interest, since these bills infringed upon Parliament’s jurisdiction over 
interest.*! On the other hand, this power does not allow Parliament to 
regulate the terms and conditions of loans. 

The Canadian Constitution mentions certain types of money instru- 
ment, such as paper money, bills of exchange, promissory notes, and 
legal tender, but it does not seem that federal jurisdiction is limited to the 
above; federal jurisdiction over “banking” and the ‘incorporation of 
banks” reinforces Parliament’s position should it want to regulate all 
instruments. Thus, in the not too distant future, electronic tranfers of 
funds could become the most common method of payment and could 
change the basic nature of a negotiable instrument. We can already 
foresee certain parallels, such as the functional parallel between elec- 
tronic transfers of funds and bills of exchange or legal tender.22 On the 
other hand, the Canadian Bar Association has already clearly expressed 
the opinion that the maintenance of the monetary union necessitates 
federal control over the transfer of electronic funds.23 


Banking 


Since legislative jurisdiction over banking and the incorporation of 
banks was deemed to be inseparable from the responsibilities of admin- 
istering the monetary union, the Constitution Act, 1867 attributed such 
jurisdiction to the federal authorities. Indeed, we must not forget that 
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until the Bank of Canada was established by the 1934 Bank of Canada 
Act, private banks issued currency and were closely linked to the devel- 
opment, formulation, and application of the government’s monetary 
policy. 

Although s.91(15) of the Constitution Act, 1867 is precise and brief, it is 
not surprising that one of the most lively controversies surrounding 
economic constitutional law concerned the definition of the respective 
areas of jurisdiction of Parliament and the provincial legislatures regard- 
ing the financial activities of banks, near-banks,?4 and other financial 
intermediaries in general. Thus, the problem is not so much the precision 
of the wording of the Constitution but the absence of a definition of the 
“business of banking.”?° In 1894 the Privy Council, in the decision in 
Tennant v. Union Bank of Canada, affirmed that the business of banking 
was “wide enough to embrace every transaction coming within the 
legitimate business of a banker.”’?° Half a century later, the same court, 
in the decision in A.-G. Alberta v. A.-G. Canada, held that Parliament had 
exclusive jurisdiction over activities that were an integral part of “‘bank- 
ing” and that this was not limited only to the activities and operations of 
banks in 1867.27 

Various definitions, both jurisprudential and doctrinal, have been 
suggested for the concept of the “business of banking” from different 
points of view, such as the relationship between the institution and its 
clients, the functional test on a legal or economic level, the formal test, 
and the institutional test. 

Thus Mr. Justice Beetz of the Supreme Court of Canada, in the 
decision in Canadian Pioneer Management Ltd., thought it appropriate 
to point out that certain operations carried out by banks fulfil the role of a 
fiduciary (or a mandatory) rather than a bank; this is the case when they 
issue travellers cheques or when they are intermediaries for the sale of 
registered home-ownership savings plans or registered retirement sav- 
ings plans.*® It has been said that distinguishing the nature of the 
relationship between a bank and its client, and that of a trust company 
and its client has virtually no constitutional significance.2? On the other 
hand, the Supreme Court pointed out in the above-mentioned decision 
that although it is not conclusive, it is a factor which allows them to be 
distinguished in the process of determining constitutional jurisdiction.3° 
In the recently published Working Document on the Revision of the Trust 
Companies Act and the Loan Companies Act, the federal Department of 
Insurance suggested that the concept of a guaranteed trust for deposits 
accepted by federal trust companies should be abandoned in favour of a 
debtor-creditor relationship, as in the case of mortgage loan companies 
and banks.?! The Ontario government’s white paper on the revision of its 
loan and trust corporation legislation described this proposal as “ill 
advised,”’ since it tended to deny the specific nature of a trust company’s 
relationship with its clients.32 
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In the Alberta Statutes Reference, Mr. Justice Duff and Mr. Justice 
Kerwin of the Supreme Court, using a functionalist approach, also tried 
to define the specific nature of the business of banking in terms of 
economics.33 Lord Porter, in the case of A.-G. Canada v. A.-G. Quebec, 
expanded upon those views as follows: 


The receipt of deposits and the repayment of the sums deposited to the 
depositors or their successors as defined above is an essential part of the 
business of banking.34 


Applied literally, in the context of modern economics, this definition in 
itself could mean that all institutions operating as deposit and credit 
institutions, such as provincial trust companies and caisses populaires, 
would be considered as banks. The Supreme Court refused to do this in 
the Canadian Pioneer Management Ltd. case. Mr. Justice Beetz, citing 
Mr. Justice Richards of the Manitoba Court of Appeal in Re Bergethaler 
Waisemant, concluded that the simple fact that a bank performs various 
kinds of financial operation does not give it an exclusive right over each 
of them (such as chequing account services). In short, noting that the 
functional test would place caisses populaires and provincial trust com- 
panies under federal jurisdiction, the Supreme Court abandoned it in 
favour of the formal test and the institutional test.°° 

In the context of banking, these criteria led the courts to conclude that 
a bank is an institution which is authorized to represent itself as a bank 
and which has acquired the reputation of being a bank. Thus, the Bank 
Act identifies by name those institutions authorized to use the name 
‘bank’ and stipulates the penalties imposed for the name’s 
unauthorized use.3°¢ If Parliament does not deem it opportune to include 
an institution in the list of banks, it may be concluded that the institution 
is not a bank for the purposes of s.91(15S). The Supreme Court is unan- 
imous on this point.3” Conversely, although it is not certain, it may be 
said that the fact that an institution is called a bank by the federal 
authorities establishes in a conclusive fashion that it is a bank and that it 
therefore comes exclusively within Parliament’s legislative jurisdiction. 
On the other hand, the fact that banks are authorized to carry out certain 
types of operation does not necessarily make them “banking busi- 
nesses.” This would make those financial institutions within provincial 
jurisdiction which also perform this type of operation subject to federal 
regulation.38 This distinction is crucial in the context of the actual 
extension of banking activities to certain areas occupied by other finan- 
cial intermediaries, such as stockbrokers. 

In short, s.91(15) of the Constitution Act, 1867 gives Parliament 
exclusive legislative jurisdiction over banks. However, the definition of 
the ‘business of banking” remains evolutionary and vague. Since the 
Supreme Court of Canada’s decision in the Canadian Pioneer Manage- 
ment Ltd. case, the formal and institutional tests are of primary impor- 
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tance in identifying a bank, though the functional test has not been 
completely abandoned, and an analysis of the relationship between the 
institution and the client is still relevant. Certain financial institutions 
that come under provincial jurisdiction (such as caisses populaires and 
trust companies) could therefore be considered by Parliament to be 
banks. This possibility would provide the federal government with a 
powerful means of intervening should a situation arise in which, when 
regulating near-banks, a province created obstacles that were deemed 
unacceptable for the free movement of capital. In addition, it would 
seem that s.91(15) of the Constitution Act, 1867 gives Parliament complete 
and exclusive jurisdiction to regulate the processing of the enormous 
amount of data gathered by banks.?? 

Nevertheless, banks are subject to provincial laws, with the following 
exceptions: laws whose basic purpose is to regulate the field of banking; 
laws which, although valid, derogate from the banks’ basic powers; and 
laws which are incompatible with federal banking legislation.4° 


The Free Movement of Capital and Federal Economic Powers 


Aside from the powers related to the administration of the monetary 
union and the regulation of the field of banking, the Canadian Constitu- 
tion gives Parliament several other economic powers which it can invoke 
in order to regulate the movement of capital, either directly or indirectly 
within the context of various economic policies. 


THE REGULATION OF TRADE AND COMMERCE 


Section 91(2) of the Constitution Act, 1867 gives Parliament legislative 
jurisdiction over the regulation of trade and commerce. This provision 
has had an eventful jurisprudential and doctrinal history.*! In the famous 
case of Citizens’ Insurance Company of Canada v. Parsons, the Privy 
Council held that there were two aspects to federal jurisdiction in this 
case: the power to regulate international and interprovincial commerce; 
and “general trade power” in the national interest.4* This general power 
does not, however, justify the regulation of a particular commercial 
activity or industry. Until the 1950s, the applicability of the commerce 
clause had not really been expanded,* although it should be pointed out 
that during this period it was cited by three of the six Supreme Court 
judges in the Alberta Statutes Reference case to confirm the predominant 
responsibility of the federal government in the administration of the 
Canadian monetary union.*+4 

It is not clear that the first aspect of the Parsons case can be relied on 
by Parliament to regulate the movement of capital, since it seems to 
apply only to the movement of goods.*> On the other hand, the second 
aspect would certainly offer effective protection against provincial mea- 
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sures which are deemed unacceptable for the free movement of capital 
by means of the applicability test established by case law.4© The decision 
in the Alberta Statutes Reference is an eloquent precedent in this 
regard.*’ Professors Anisman and Hogg have become the champions of 
the constitutional validity of future federal securities legislation based on 
Parliament’s general power of economic regulation.4® Mr. Justice 
Dickson of the Supreme Court, in the case of Multiple Access Ltd. v. 
McCutcheon, recently demonstrated his open-mindedness on the pros- 
pect of a federal administrative regime for the securities market, and Mr. 
Justice Estey (dissenting) expanded on his colleague’s remarks, saying 
that it would be inappropriate to dismiss the possibility of parliamentary 
intervention in the regulation of the securities market.4? However, the 
provinces have regulated this sector for more than seventy years and 
they have developed a cooperative interprovincial network.>°° It should 
be pointed out that even if a federal law does overcome all obstacles, as 
the Supreme Court has implied, it is doubtful that it could be applied to 
purely intraprovincial operations.*! 

The same ambiguity exists with respect to extending the federal 
government’s general power over commerce to the regulation of mutual 
funds>? or to control over foreign investment. In the latter case, even if it 
can be claimed that the Foreign Investment Review Act respects all the 
criteria of the Vapor Canada Ltd. case ,>> it remains to be proven, if future 
case law upholds Mr. Justice Dickson’s views in the case of Canadian 
National Transportation Ltd., that legislatures may not control foreign 
investment or that the Constitution does not empower the provinces to 
enact such a law, jointly or separately. 

Finally, the relevance of s.91(2) of the Constitution Act, 1867 as a 
mechanism for the maintenance or encouragement of the free movement 
of capital seems to flow logically from the Supreme Court decision in the 
case of Canadian Industrial Gas and Oil Ltd. v. Government of Saskatche- 
wan. In effect, this decision provides a concrete illustration of a case in 
which provincial legislative measures can possibly infringe upon the 
harmonious operation of the economic union. In relying on the com- 
merce clause to reject the fiscal measures by which the Province of 
Saskatchewan tried to keep almost all of the excess profits resulting from 
the phenomenal increase in the price of oil, the court seems to have 
shown considerable concern for what the effect would be on the balance 
of Canadian federalism if a province acquired an enormous accumula- 
tion of capital; this, in spite of the fact that the measures adopted by 
Saskatchewan were a logical consequence of the right to property and 
the administration of natural resources which the Constitution grants to 
the provinces. If, in this particular case, the accumulation of capital was 
enough to justify recourse to the commerce clause, then it is conceivable 
that the highest court would also readily rely on the clause to quash 
provincial regulations which interfere with the interprovincial or interna- 
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tional movement of capital and which prevent the economic union from 
functioning properly.*4 


PEACE, ORDER AND GOOD GOVERNMENT 


The preamble to s.91 of the Constitution Act, 1867 gave Parliament the 
power to legislate for “the Peace, Order and Good Government of 
Canada.”’°° This power is primarily designed to deal with exceptional 
situations which would not be covered by an explicit list, for example, 
the incorporation of federal commercial companies or the establishment 
of an official languages scheme in federal institutions.>° In addition, it is 
accepted that emergency situations in time of peace or war justify 
Parliament using this power to legislate on matters which would other- 
wise come under the exclusive jurisdiction of the provincial legislatures. 
The most striking example of this in recent years has undoubtedly been 
the Supreme Court of Canada’s decision with regard to the Anti-Inflation 
Act. This decision upheld the constitutionality of federal wage and price 
controls. Nevertheless, the nine Supreme Court judges unanimously 
confirmed the view that any provision enacted pursuant to an emergency 
power could only be valid for a limited period of time.>” 

On the other hand, recent Supreme Court decisions have exacerbated 
the persistent theoretical ambiguity with respect to the interpretation of 
the “national concern”’>® aspect, and consequently this concept is now 
too vague to enable us to assess the potential effect on the division of 
powers between Parliament and the provincial legislatures. 

In spite of these uncertainties, Parliament’s power to legislate for the 
peace, order and good government of Canada constitutes a specific fall- 
back position for the federal government should it choose to intervene to 
protect the free movement of capital within the Canadian economic 
union. In fact, Parliament could probably invoke an ‘“‘emergency” situa- 
tion in order to impose draconian measures which would infringe upon 
even the explicit powers of the provinces; all that is required is that it be 
proven that a state of emergency exists and that the measures taken be of 
limited duration. A good example of this is the anti-inflation measures 
which were held to be constitutional: the Anti-Inflation Act even autho- 
rized the Governor in Council to prescribe restraining guidelines for 
dividends.°? In an emergency situation, Parliament could, it seems, 
enact measures affecting any aspect of the use of capital, both its 
movement within and outside the country and the sharing of local or 
foreign credit markets among potential borrowers. 

As far as the “national concern” aspect of the right to legislate for 
peace, order, and good government is concerned, it would seem to be too 
vague to allow the federal government to intervene in the regulation of 
those financial sectors which at present come under provincial jurisdic- 
tion. Thus, it is unlikely that the regulation of the securities market, a 
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traditionally provincial domain, could in this way come under federal 
jurisdiction,® since the provinces have already implemented a detailed 
system of interprovincial cooperation in this area. In fact, the desire to 
standardize legislation in a particular area does not in itself justify the 
transfer of legislative responsibility to Parliament, as Chief Justice 
Laskin quite rightly pointed out in Re Anti-Inflation Act.®! This reasoning 
is particularly relevant in areas where interprovincial cooperation has 
been a fact of life for decades. Similarly, the insurance industry seems to 
be protected from “national” intervention. At the beginning of the 
century, while emphasizing the very considerable importance of this 
sector, the Supreme Court of Canada, in Re Insurance Act, 1910, con- 
firmed that it came under provincial jurisdiction.” Since then, provin- 
cial jurisdiction in this area has never really been disputed, and the 
Supreme Court has been quick to reject any claim to the contrary.® 


The Federal Power to Incorporate Companies 
The enumerated powers which the Constitution specifically confers on 
Parliament do not include the power to incorporate commercial com- 
panies, with the exception of banks. The courts corrected this oversight 
in giving Parliament this prerogative on the basis of its power to legislate 
for the peace, order, and good government of Canada, and on the basis of 
ss.91(29) and 92(10), which deal with interprovincial corporations in the 
fields of transportation or communications. It is, however, generally felt 
that the power to incorporate companies cannot be linked to the federal 
power over trade and commerce.®* The incorporation of a company is 
clearly distinguishable from the regulation of its activities;®© it consists 
of creating a new legal entity subject to company law, with the powers 
and obligations that this entails, especially with respect to internal 
regulation (maintenance of the company, protection of creditors and 
shareholders, and the eligibility and supervision of directors) and financ- 
ing. Parliament’s power to incorporate companies includes the power to 
prescribe conditions for the transfer of shares of the share capital of 
federally incorporated companies. However, the exact scope of the 
power to incorporate companies remains vague, since it changes with 
the socioeconomic situation.® 

The power to regulate the activities of federally incorporated com- 
panies is shared pursuant to the Constitution. Thus, the Privy Council 
and the Supreme Court of Canada have upheld the enforceability, 
against federally incorporated companies, of provincial laws which give 
a Crown corporation in the province in question a monopoly over 
automobile insurance,®’ or which regulate the acquisition of real prop- 
erty,©® and even those which prevent a company from issuing securities 
publicly without going through a broker who holds the appropriate 
provincial licence.®? In addition, in the case of Société Asbestos Limitée 
v. Société nationale de l’amiante, the Quebec Court of Appeal confirmed 
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the validity of the expropriation of the assets of a federally incorporated 
company by a provincial authority under a specific provincial statute. 7° 
The Supreme Court recently reaffirmed this principle in the case of Re 
Upper Churchill Water Rights Reservation Act.’' Briefly, the court held as 
follows: 


Provincial legislation may license and regulate the activities of federal 
companies within the field of provincial competence and may impose sanc- 
tions for the enforcement of its regulations, but such sanctions may not be 
such as to strike at the essential capacities and status of a federal company. 
In exercising its legislative powers, however, the provincial legislature may 
not venture into the field of company law in respect of the federal company. 
It may not legislate so as to affect the corporate structure of the federal 
entity or so as to render the federal company incapable of creating its 
corporate being and exercising its essential corporate powers as a com- 
pany. 72 


This immunity is particularly obvious when the capacity of such com- 
panies to finance themselves is threatened. 

In certain questionable cases, the federal government can make use of 
company law to extend its powers of control and surveillance over a 
given sector. Thus, the organization of investment companies which 
have been incorporated pursuant to federal legislation is governed by the 
Investment Companies Act. Certain provisions of this act have the effect 
of limiting the participation of non-residents in the share-capital of these 
companies.’* A similar phenomenon exists with respect to federal life 
insurance companies and federal trust companies. In addition, the gen- 
eral regime of company law, as established by the Canada Business 
Corporations Act, provides that a majority of directors of companies 
incorporated pursuant to this act must be resident Canadians.’* Another 
clear example of the importance of controlling the terms and conditions 
of company law is the fact that Parliament amended this act in 1982 in 
order to enable federally incorporated companies to hold shares in 
themselves, to convert them into shares subject to restrictions, and to 
resell them in order to be in conformity with the conditions of Canadian 
participation, which entails the right to certain advantages (such as 
those provided by the National Energy Program of 1980).7° 

On the other hand, Parliament can require that a party that wants to 
operate in a field of activity which comes under federal jurisdiction, by 
virtue of s.91 of the Canadian Constitution, must be incorporated pur- 
suant to its legislation. In this way, Parliament has control over the 
powers and internal operations of such companies, and in general of 
anything that comes under the heading of company law. In fields of 
banking, transportation, and communications that are within its compe- 
tence, Parliament has not hesitated to make use of its prerogatives in 
order to add to several legislative provisions which affect these various 
sectors — either provisions which reserve to federal companies the 
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right to operate in these sectors or various controls which regulate 
foreign investment or the transfer of corporate control.’© While they may 
seem clear, the legality and legitimacy of the controls imposed on banks, 
and on interprovincial or international transportation or communica- 
tions companies, become complex when they are applied, directly or 
indirectly, to investment companies or to conglomerates which have 
only one relatively unimportant activity in this category. The recent 
polemic raised by Bill S-31 (Act to limit shareholding in certain corpora- 
tions) illustrates the complexity of the phenomenon. While it was 
officially justified by the need to protect interprovincial transportation 
companies from being controlled by one or more of the provinces acting 
as shareholders, the prohibition imposed on the provinces from directly 
or indirectly controlling more than 10 percent of any class of share of 
such corporations’” has blocked them, de facto, not only from this type 
of investment but also from the possibility of participating in the share- 
capital of such holding companies and, indirectly, from that of numerous 
and important companies (affiliated or linked to these companies) which 
do not come under the exclusive legislative jurisdiction of Parliament. ’® 

The spillover effects of the power to incorporate companies, associ- 
ated with an enumerated power — ss.91(15), 91(29) and 92(10) of the 
Constitution Act, 1867 — literally gives Parliament the discretion to 
ensure corporate control of a large portion of economic activity. The 
tendency of public service companies to diversify their corporate activi- 
ties is a recent phenomenon” and does not appear to have been of 
particular concern to the courts (aside from many decisions in the field of 
labour relations) in the context of evaluating the “exclusive” right of 
Parliament to regulate the companies concerned. 

The key Privy Council or Supreme Court decisions which uphold the 
integrity of the interprovincial transportation networks and the 
exclusiveness®® of Parliament’s jurisdiction to regulate them were ren- 
dered at a time when the companies involved really only operated in 
areas and activities within the jurisdiction of Parliament. Since this 
situation has changed rapidly during the last few years, the scope of 
these decisions should be re-examined in light of the new circumstances. 
In addition, if it is assumed that control measures similar to those 
contained in Bill S-31 are constitutional, then it is possible that the 
provincial legislatures would counter with similar measures with respect 
to companies authorized to do business in areas of activity within their 
jurisdiction. Thus, it is conceivable that one or more of the provinces 
would try to restrict to provincially incorporated companies the priv- 
ilege of holding mining, forestry, or oil leases with respect to the develop- 
ment of their public domain, and that they would prohibit direct or 
indirect participation by federal authorities in the share-capital of such 
companies. In light of the very limited immunity of federal companies 
from provincial legislation, such action would probably be considered 
valid, especially if the provinces only acted as market participants in the 
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agreement, as opposed to intervening by means of regulation. However, 
if such a phenomenon produced intolerable consequences, it is possible 
that the courts would rely on the (negative) commerce clause in order to 
put a stop to such practices, or even that Parliament would legislate 
positively in this regard by virtue of the same clause. 

As far as mutual funds are concerned, the obligation to be incorpo- 
rated pursuant to federal law will take on particular importance, since 
the very existence of such companies depends on their ability to increase 
their shareholders’ assets.®! Similarly, it is doubtful that a provincial 
legislature could subject the transfer of the shares of a federally incorpo- 
rated company to its general regulations pertaining to the activities of 
trust and loan companies, as the Government of Ontario suggested in its 
white paper on such companies. Indeed, the Government of Ontario 
suggested that all loan and trust companies “‘registered to do business in 
Ontario” should be subject to the provisions of the Loan and Trust 
Corporations Act with respect to share transfers.82 


International Treaties 
With the exception of s.132 of the Constitution Act, 1867, which provides 
that the “Parliament and Government of Canada shall have all Powers 
necessary or proper for performing the Obligations of Canada or of any 
Province thereof, as Part of the British Empire, towards Foreign Coun- 
tries, arising under Treaties between the Empire and such Foreign Coun- 
tries,’’8? the Constitution is silent with regard to granting to one or other 
level of government specific jurisdiction over external affairs. Despite 
this, since 1926 the federal government has, for all practical purposes, 
become the master of Canada’s foreign policy, and it has the capability of 
signing binding international agreements on its own account.84 

The enforcement of international agreements in domestic law parallels 
the sharing of legislative jurisdiction between Parliament and the provin- 
cial legislatures. If the object of the agreement falls within provincial 
jurisdiction, then it is up to each of the provinces to enact and promul- 
gate the relevant legislation; on the other hand, if Parliament has juris- 
diction, then it may legislate to enforce the agreement.’ However, the 
majority decision handed down by Mr. Justice Laskin, in the case of 
MacDonald v. Vapor Canada Ltd., contains indications that the Supreme 
Court would be inclined to alter the direction of the Privy Council 
decision in the Labour Conventions case in order to recognize, on the 
grounds of Parliament’s power to legislate for the peace, order, and good 
government of Canada, that it can give effect, in domestic law, to the 
provisions of international treaties to which Canada is a party.8® 
Recently, Mr. Justice Dickson of the Supreme Court considered the 
suggestion of redefining Parliament’s power in this regard, without, 
however, clearly holding that the Supreme Court was adopting the 
suggestions of Chief Justice Laskin in the Vapor Canada Ltd. case.87 

In the absence of an international treaty binding it, any sovereign state 
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has, in principle, absolute discretion with respect to opening its markets 
to foreign investors. However, customary international law (which, of 
course, a government is not necessarily required to recognize) provides 
foreign investors with two guarantees by ensuring them protection of 
their ““vested rights” and the absence of discrimination vis-a-vis their 
investments. Thus, the expropriation of foreign assets should be com- 
pensated in short order by sufficient and concrete payment. These 
principles of international law have been echoed in numerous Canadian 
laws dealing with foreign investments. 

At the regional level, western economic powers have undertaken to 
free the movement of capital in the context of the Organisation for 
Economic Co-operation and Development (OECD) by adopting a Code 
of Liberalization of Capital Movements.®? This code, which applies to 
an impressive number of financial operations, is based on the principle of 
non-discrimination among the various foreign investments, but without 
guaranteeing equal treatment with national investments.” It is remark- 
able that in the case of a federal nation (for example, the United States), 
the council of the OECD took into account the particular federal struc- 
ture of each of the U.S. states. Thus, the code does not supersede the 
decisions of any individual U.S. state that acts within the limits of its 
jurisdiction, having agreed, at the request of any member country of 
OECD which has itself ratified the code, that the United States govern- 
ment must direct the attention of the state concerned to the provisions of 
the code, must inform it of the alleged harm, and must communicate its 
own recommendation.?! At the present time, Canada is not committed 
to this code and is therefore not bound by it. 

In addition to the code, in 1976 the OECD adopted two conventions 
dealing with the regulation of inducements and restrictions on interna- 
tional investment and on the behaviour of multinationals. However, 
these documents do not affect the right of member nations to control the 
entry of foreign investment or to control conditions for setting up foreign 
companies.?2 

The United States also alleged that another agreement of regional 
scope, the General Agreement on Tariffs and Trade (GATT), could be 
used against measures that subject foreign investment to the inclusion of 
some degree of local content in production or in export objectives. The 
recent report of a GATT arbitration board on the practices of the Cana- 
dian Foreign Investment Review Agency (FIRA) concluded that it was 
incompatible with the GATT agreements to require foreign investors to 
commit themselves to purchasing Canadian products or to using Cana- 
dian suppliers, but that export commitments were not subject to such 
agreements.?? In short, the GATT governs commercial trade but not the 
national measures of member nations with respect to foreign invest- 
ment. In addition, it offers no direct recourse to individuals who feel that 
they have been wronged by one of the member nations. 
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Transborder Data Flows 

The international movement of data, a contemporary phenomenon, is 
increasingly important because of the development of ultra-quick com- 
munications networks and because of the tendency of corporations to 
rationalize their activities by creating functional units of operation 
which do not necessarily coincide with the borders of sovereign states.%4 
This situation increases a sovereign state’s vulnerability to having strate- 
gic data transferred out of its reach. As far as capital is concerned, these 
new systems, based on computers and on methods of communication, 
favour the integration and concentration of large financial groups and 
greater liquidity of capital. The world community is concerned about the 
consequences of this development and is seeking solutions which 
involve adopting international measures.?> In September 1980, the coun- 
cil of the OECD adopted guidelines for the protection of private life and 
personal transborder data flows;9© the council has since directed its 
attention toward the criminal and civil responsibility aspects related to 
such flows. 

Various other international organizations and nations are also study- 
ing the numerous factors relating to the international movement of data, 
which indicates that in the near future a system of international law will 
be established, and that it could, in its path, reinforce the respective 
positions of the federal and provincial authorities — for example, inter- 
national cooperation in the fight against computer crime, the possibility 
of adopting the principle of the free movement of data between coun- 
tries, the protection of personal or strategic data, and the protection of 
intellectual property. 


Taxation 


Section 91(3) of the Constitution Act, 1867 gives Parliament the power to 
raise money “by any Mode or System of Taxation.”9’ This power is not 
restricted either territorially or functionally, except by the usual princi- 
ples of constitutional interpretation. Thus, the doctrine of disguised 
legislation has been relied upon to overrule a federal tax which was 
deemed to constitute an attempt to regulate the insurance market.?8 
Nevertheless, the courts are very hesitant to denounce a federal tax 
provision as such. The federal power to tax is limited by provincial 
immunity from taxation, as provided in s.125 of the Constitution Act, 
1867, but this immunity can be avoided if the fiscal measures are intended 
not only as a means of collecting revenue but also as a means of 
regulating the economy.?? 

The federal government’s unlimited and flexible power to impose 
taxes allows it not only to collect the revenue that it requires but also to 
channel financial resources toward the economic objectives that it has 
set. For example, in 1983 the minister of finance, Marc Lalonde, applied 
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fiscal measures to research and development; and in 1984, as a measure 
of pension reform, he proposed a plan of action that included a tax 
assistance scheme to improve retirement savings. !0° 

It should be pointed out that the federal government has, in the past, 
made use of its powers of taxation in such a way as to shape the fiscal pie 
in terms of provincial boundaries. Thus, in the context of the National 
Energy Program of 1980, it unilaterally created a tax scheme, in which 
the expenditures incurred for developing ‘“‘Canadian”’ land were given 
more favourable treatment than those for developing provincial land. 
The economist Thomas J. Courchene observed: 


The provincial response will surely be that if Ottawa, for its own tax 
purposes, can discriminate on the basis of the location of the economic 
activity, so can the provinces. !0! 


Thus, the power of taxation is at the very heart of federal industrial 
policy, and it explains the resistance and frustration of certain provinces. 
The Government of Alberta, in its 1984 white paper on industrial and 
scientific policy, did not hide the impatience it felt at the seeming 
insensitivity of federal taxation policies with respect to the economic 
development of the province. By way of reprisal, it threatened to set up 
its own personal income tax scheme, as it had done in 1978 in the case of 
corporate income tax.!9 


Naturalization and Aliens 


One might think that Parliament is empowered to determine the terms 
and conditions of access of foreign capital to Canadian financial markets 
because of its legislative jurisdiction over naturalization and aliens. ! 
However, since the courts have not yet been called upon to determine the 
constitutionality of the Foreign Investment Review Act, it is not possible 
to assess the validity of this argument. In fact, it seems that the federal 
government does not intend to base this legislation primarily on its 
jurisdiction over aliens but on its general power of economic regulation 
or on its power to legislate for the peace, order, and good government of 
Canada. In any case, the Progressive Conservative government elected 
in 1984 has clearly indicated its intention to reorient the objectives of the 
Foreign Investment Review Agency, which will henceforth be known as 
Investment Canada. !4 


Criminal Law 


Section 91(27) of the Constitution Act, 1867 gives Parliament legislative 
jurisdiction over criminal law, including criminal procedure, while the 
provinces have responsibility for the administration of justice within 
their own territory. The legitimacy of the federal regulation of commer- 
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cial activities that are contrary to the public interest (such as false or 
misleading advertising and the fraudulent use of a brand name) is well 
established in constitutional law. Consequently, the Supreme Court has 
upheld the Criminal Code provisions which deal with the manufacture, 
distribution, and publication of false prospectuses of stock issues. !9 
However, Parliament could not support legislation whose purpose is 
economic regulation on its exclusive jurisdiction over criminal law! 
even though that jurisdiction has already been invoked, and could in 
future be invoked, for the adoption of a federal securities act. Thus. 
Professors Anisman and Hogg have been equivocal about the extent of 
the constitutional protection provided by the criminal law for potential 
federal securities legislation.!°? As regards investment funds, the crimi- 
nal law seems to support federal legislation which deals with prohibiting 
fraudulent commercial practices. Finally, with respect to the electronic 
transfer of funds, the criminal law serves as a basis for the regulation of 
those aspects of fraud or theft that are related to the collection, storage, 
or dissemination of information. !08 


Interprovincial and International Enterprises 


Interprovincial or international works and undertakings in the field of 
transportation and communications come under the constitutional juris- 
diction of Parliament by virtue of ss.91(29) and 92(10) of the Constitution 
Act, 1867 or by virtue of the general power to legislate for the peace, 
order, and good government of Canada. !9 

In theory, the declaratory power found in s.92(10)(c) of the Constitu- 
tion Act, 1867 allows Parliament to designate an undertaking, which is 
otherwise of a purely local nature, as being of national interest.!!° 
Although this power has not been invoked for several decades, it nev- 
ertheless exists. 

Parliament’s firmly established jurisdiction in the field of communica- 
tions and transportation is reinforced by the fact that the courts tend to 
refuse to break up the networks. The increased penetration of computers 
and telecommunications into the financial sector has had a profound 
effect on relations between the client, the financial institution, and the 
government, and calls for new intervention on the part of the public 
authorities.!!! The demarcation between Parliament’s constitutional 
authority and that of the provincial legislatures may be altered as a 
consequence of the development of interprovincial or international data 
transfer networks. Thus, the large-scale introduction of automated teller 
machines (and, in general, the electronic transfer of funds) involves the 
development of structural elements which favour the expansion of Par- 
liament’s jurisdiction. !!2 

For those financial institutions which come under provincial jurisdic- 
tion, it is likely that the legislatures will maintain regulatory control over 
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the collection, content, and dissemination of information by internal 
electronic means. However, the development of an electronic interbank 
network for payments, or the shared use of automated teller machines or 
direct transfer networks, will further weaken provincial jurisdictional 
claims (especially where a province has not previously occupied a 
particular regulatory field). !!3 

As far as securities are concerned, s.92(10) of the Constitution Act, 1867 
is crucial for any federal claim to the right to regulate a potential 
electronic stock exchange network. In 1978, Professors Anisman and 
Hogg claimed, in a very detailed study, that the operation of stock 
exchanges in Canada was covered by s.92(10) because the quotation 
systems of the three largest stock exchanges (Toronto, Montreal and 
Vancouver) were interconnected, while transactions carried out on the 
Toronto and Montreal stock exchanges were electronically cleared by 
the Canadian Depository for Securities, Ltd., and those of the Alberta 
and Vancouver stock exchanges were cleared by the Vancouver Stock 
Exchange Service Corporation. !!4 

Since then, the computerization of Canadian stock exchanges has 
advanced considerably. Thus, the Montreal Stock Exchange’s MORRE 
system enables brokers to transmit clients’ orders to any Canadian stock 
exchange in under 30 seconds, at the best cost. In addition, the network 
of the Montreal Stock Exchange is linked to that of the Boston Stock 
Exchange, and the Toronto Stock Exchange has announced its intention 
to link up with the American Exchange, which heralds the integration of 
the Canadian and American stock exchange networks. The Montreal 
and Vancouver stock exchanges also deal in options through a cen- 
tralized computer centre in collaboration with the Sydney (Australia) 
Stock Exchange and with the European options exchange. The presi- 
dent of the Montreal Stock Exchange has advocated the development of 
a national market in Canada in which the various Canadian stock 
exchanges would remove barriers to the movement of data between their 
respective floors and in which stockbrokers operating in the different 
exchanges would be in direct competition. !!> 

The exclusive legislative jurisdiction provided in s.92(10) also con- 
firms the validity of restrictions on the control of commercial companies 
in the field of transportation and communications on an interprovincial 
or international level.!!° 


Various Powers 
SPENDING POWER 


The federal government can use its spending power!!’ to avoid restric- 
tions to its legislative jurisdiction, since it is not required to limit its 
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expenditures to financing activities within its jurisdiction. It is unlikely, 

however, that an act of Parliament relating to the appropriation of funds 
would amount to the actual regulation of an area which the Constitution 
attributes to provincial authorities. Indeed, measures that are designed 
to control spending are different from measures that are designed to 
regulate a sector of activity.!!8 In addition, s.36 of the Canadian Charter 
of Rights and Freedoms, which deals with the respective obligations of 
Parliament and the provincial legislatures with regard to equal oppor- 
tunities and public services, has already caused controversy because of 
its alleged impact on Parliament’s use of its spending power.!!9 

This power, like the power of taxation, gives the federal government 
significant room to manoeuvre in implementing its economic policy, and 
it makes it possible to create an impressive range of subsidy programs or 
financial guarantees in favour of the private sector; the federal govern- 
ment has even been able to establish, for its own advantage, discretion- 
ary grant schemes (for example, the oil and gas incentive program which 
was set up in the context of the National Energy Program of 1980 and 
which includes various benefits, depending on whether the territory is 
“Canadian” or provincial). !2° 

In this context, it is possible that the federal government could use its 
financial clout to give strong encouragement to the provinces to respect 
the principle of the free movement of capital by inserting appropriate 
conditions in fiscal agreements or in agreements to finance established 
programs. 


BORROWING POWER 


Parliament’s exclusive legislative authority includes “‘the Public Debt 
and Property” and “the borrowing of Money on the Public Credit.” !?! 


BANKRUPTCY AND INSOLVENCY 


Parliament’s legislative jurisdiction over bankruptcy and insolvency can 
be used to support the expansion of federal influence over capital mar- 
kets. Thus, in A.-G. Ontario v. Policy Holders of Wentworth Insurance 
Co.,!?2 the Supreme Court held that federal legislation with respect to 
the liquidation of insurance companies predominated over Ontario legis- 
lation because of s.91(21) of the Constitution Act, 1867. However, it is still 
not clear that this power could justify the federal regulation of solvent 
companies in order to prevent insolvencies.!** However, in promulgat- 
ing the Investment Companies Act, whose purpose was to ensure the 
solvency of some financial institutions, Parliament did limit the applica- 
tion to federally incorporated financial corporations. !24 
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PENSIONS 


The addition of s.94A to the Constitution clarified Parliament’s right to 
regulate old-age pensions and supplementary benefits. The exact scope 
of this amendment is uncertain, since it is not clear that the new provi- 
sions authorize Parliament to regulate all the institutions that operate in 
this particular field. In fact, s.94A formally specifies that no federal law 
‘‘shall affect the operation of any law present or future of a provincial 
legislature in relation to any such matter.” !*> In addition to s.94A of the 
Constitution, Parliament is in a position, by virtue of s.91(8), to regulate 
‘the fixing of and providing for the Salaries and Allowances of Civil and 
other Officers of the Government of Canada,” as well as those of 
employees of undertakings under the control of the federal government 
by virtue of s.92(10) or of the “peace, order and good government” 
clause. The federal government has gained indisputable authority over 
private pension plans through the Department of National Revenue, 
which is responsible for the administration of the Income Tax Act, which 
governs the registration of plans, as well as tax deductions, up to a fixed 
maximum, for payments made to approved plans. 

Public retirement pension plans are divided into three main compo- 
nents: old-age security (non-contributory) (OAS), the Guaranteed 
Income Supplement (non-contributory) (GIS), and the tandem Canada 
Pension Plan (CPP)/Quebec Pension Plan (QPP) (contributory). When the 
federal government intervenes by means of non-contributory assistance 
schemes such as OAS and GIS, it is probably not bound by the con- 
straints of provincial predominance provided for in s.94A of the Consti- 
tution, since, as some writers claim, the constitutionality of these pro- 
grams is linked to the federal spending power rather than to the 
jurisdiction conferred by s.94A.!*© Moreover, six provinces have added 
their own programs to the ones instituted by the federal government. !?7 

The contributory schemes (CPP/QPP), which are based on s.94A of the 
Constitution, are more rigid. In fact, in order to secure provincial sup- 
port for adding s. 94A to constitutional texts, the federal government has 
accepted direct provincial participation in the administration of the 
Canada Pension Plan. Pursuant to this agreement, the Canada Pension 
Plan Act makes provision for a veto system by which the federal govern- 
ment or at least two-thirds of the provincial governments representing 
two-thirds of the Canadian population (including Quebec) must approve 
any amendment to the CpP.!*8 Although Quebec administers its own 
pension plan, development of the QPP parallels that of the CPP. This high 
degree of coordination is the result of the desire of the participants to 
maintain an atmosphere that favours the free movement of individuals 
and capital; but it is also explained by the (formal) constraints imposed 
by the Canada Pension Plan Act — which requires any province exercis- 
ing its right to withdraw to have a plan which provides benefits similar to 
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those of the CPP — and by the (informal) constraints created by 
Quebec’s right to intervene in any amendment to the cpp. !29 


Provincial Powers 


In spite of Parliament’s broad authority to regulate the movement of 
capital, the provinces do have considerable latitude to intervene. 


Property, Civil Rights, and Matters of Local 
or Private Nature 


Provincial jurisdiction over ‘Property and Civil Rights in the Province” 
and “generally all Matters of a merely local or private Nature in the 
Province’’!?° is the basis of the legality of provincial regulations dealing 
with capital markets. 

Long ago, the Privy Council established the basic criteria for dis- 
tinguishing between provincial jurisdiction pursuant to s.92(13) (prop- 
erty and civil rights) and federal jurisdiction pursuant to s.91(2) (the 
regulation of trade and commerce). In Citizens’ Insurance Company of 
Canada v. Parsons ,'?! Sir Montague Smith limited the scope of s.91(2) to 
interprovincial or international commerce and to the general power of 
economic regulation, attributing local commerce to the provinces by 
virtue of s.92(13) of the Constitution Act, 1867. 

Among other things, a province can require that a company that wants 
to operate in its territory must be registered with the provincial authority 
designated for that purpose. However, in the case of federally incorpo- 
rated companies, this requirement must not infringe on the corporate 
powers of the company concerned. Most provinces require that foreign 
companies be registered, and it does not seem that the terms and 
conditions of registration have reduced the mobility of capital, even if 
they have been used to filter the establishment of companies.!32 In 
addition, in extreme cases, the provinces can monopolize a specific 
activity that is within their jurisdiction; for example, the nationalization 
of automobile insurance in some provinces. !33 

From the point of view of the movement of capital, provincial inter- 
vention is mainly manifested in the sectors of insurance, securities, 
financial intermediaries, pensions, and foreign investment. 


INSURANCE 


The right to regulate insurance, truly the private preserve of the provin- 
ces, has often been reaffirmed.!34 Provincial jurisdiction over insurance 
is by now so firmly anchored in Canadian constitutional law that it is 
reasonable to conclude that provincial intervention limiting the free 
movement of capital in this sector is constitutional. Several provinces 
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have legislation which determines what proportion of their assets insur- 
ers under their jurisdiction must invest or must keep in Canada or within 
the territorial limits of a province; or legislation which provides for the 
composition of boards of directors, or even for control over direct 
investment by non-residents in the capital of such companies.!3> 

Some experts feel that the constitutionality of the federal govern- 
ment’s control over the insurance sector by virtue of the Canadian and 
British Insurance Companies Act,'*° the Foreign Insurance Companies 
Act,'3’? and the Department of Insurance Act!38 is very precarious, !39 
whether it is based on the commerce clause or on the power to legislate 
for peace, order, and good government; indeed, the insurance sector 
operates within a framework of provincial legislation and administrative 
formalities which have been carefully harmonized among the provin- 
ces.'40 Consequently, it is mainly through the federal government’s 
legislative power over naturalization and aliens, over the incorporation 
of companies, and especially over insolvency that the federal authorities 
are able to exercise control in this area. We note, in fact, that despite the 
constitutional authority of the provinces, standards of solvency and the 
supervision of life insurance companies are, to a great extent, controlled 
by the federal superintendent of insurance. !4! 


SECURITIES 


Since the famous case of Lymburn v. Mayland,'*2 the courts have consi- 
dered the field of securities as being under the legislative jurisdiction of 
the provinces. The courts do not hesitate to apply the double-aspect 
theory in support of the constitutionality and the opposability to third 
parties of provincial legislative provisions, considered under one aspect 
as relating to securities law, and of federal legislative provisions relating 
to the same subject but linked to parliamentary jurisdiction. !43 Accord- 
ing to Professors Anisman and Hogg, this generosity is the result of the 
fear that there could be dishonest transactions if provincial measures 
were declared invalid in the absence of federal securities legislation to fill 
the void thus created.'44 On the other hand, a province cannot confer 
upon a provincial agency a discretionary power which allows it to 
prohibit the issue of securities by a federally incorporated company, 
since its capacity to raise capital is considered to be an essential attribute 
of corporate status. !4 

The provinces can require that federally incorporated companies use 
stockbrokers holding provincial licences in order to issue securities, and 
they can generally regulate securities transactions as such, as well as 
related businesses. !4° In its recent report on the participation of banks 
and other financial institutions in the trading of securities, the Ontario 
Securities Commission made the following recommendations: 
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Any person or company, but we expect that this will be of interest only to 
financial institutions, which wishes to offer a discount access must obtain 
the appropriate registration from the Commission. 


The procedure for registering “‘order execution access dealers,” which 
was subsequently established, prohibits such dealers from giving their 
clients financial advice.'4” The Securities Commission has even let it be 
known that a statement by the Canadian Parliament to the effect that 
such an activity would constitute “banking business” and would not 
diminish the power of the legislatures to control it.'48 The situation is 
similar in Quebec. The Quebec Securities Commission requires that 
financial institutions which want to participate actively in brokerage or 
in selling securities must register with the commission;'4° this require- 
ment would seem legitimate, since the courts have held that such ser- 
vices do not constitute the “‘business of banking” (which seems 
obvious), which is subject to the exclusive jurisdiction of Parliament. 

There have traditionally been three main aspects to the provincial 
regulation of securities: the communication to investors of relevant 
financial information; the registration of authorized professionals work- 
ing in this area in order to ensure the integrity and quality of the services 
offered; and the definition of the penal and civil remedies available. In 
the past twenty years, interprovincial cooperation has increased consid- 
erably; the aim of standardizing measures imposed by the legislative or 
administrative authorities involved has gradually evolved toward a 
search for compatibility. Thus, despite the differences in requirements 
with respect to the continued disclosure of information, the provincial 
commissions have reached a high level of coordination, which has 
considerably reduced the costs associated with abiding by regulations 
for those who are subject to them. On the other hand, the processing of 
public offers on a multijurisdictional basis by issuing a securities pros- 
pectus may somehow get in the way of achieving optimum financial 
intermediation, in spite of exemplary interprovincial cooperation. Sim- 
ilarly, the diversity of approaches adopted by provincial regulators with 
respect to exemptions to the general regulatory scheme creates some 
confusion, which is contrary to the interests of investors. !5° 

The most obvious problem raised by provincial jurisdiction is the 
territorial limitation of the application of securities legislation.!5! On 
several occasions, the courts have demonstrated their preference for 
maintaining the constitutionality of provincial legislation. In R. v. 
MacKenzie Securities Ltd., a stockbroker registered in Ontario was 
found guilty of violating the Manitoba securities act for having solicited 
Manitoba clients by telephone and by mail without being licensed by 
that province to do so.!>* Previously, in Gregory v. Quebec Securities 
Commission, the Supreme Court had confirmed the applicability of the 
Quebec legislation to a Montreal company which was promoting, out- 
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side Quebec, shares in a mining company. !*? In spite of these decisions, 
the territorial limitations on the applicability of provincial legislation 
means that its effectiveness is doubtful, since it is relatively easy to 
circumvent by arranging to be subject to a more lenient regulation in 
another province. An example of this is the recent debate on the inten- 
tion of the Ontario Securities Commission to punish extraterritorial 
violations of the provisions of the Ontario legislation dealing with take- 
overs (including the very controversial follow-up offer). !°4 

As we have seen, the increasingly interprovincial or international 
nature of securities operations brings up the issue of maintaining provin- 
cial jurisdiction in this area, and it would not be surprising if the 
exclusiveness of provincial jurisdiction in this sector was reduced in the 
next few years. 


NEAR-BANKS 


Credit unions and caisses populaires, trust companies, mortgage loan 
companies, and public-sector savings organizations are considered to be 
““near-banks.”’ 


Credit Unions and Caisses Populaires 

The creation and regulation of credit unions and caisses populaires 
comes under the jurisdiction of the provincial authorities by virtue of 
ss.92(11) and (13) of the Constitution Act, 1867, although many of their 
operations are identical to those of banks. In the case of Caisse populaire 
Notre-Dame Limitée v. Moyen, Mr. Justice Tucker of the Saskatchewan 
Court of Queen’s Bench did, however, consider at length the relative 
weakness of provincial jurisdiction, which depends on the absence of 
incompatible provisions enacted by Parliament pursuant to its jurisdic- 
tion over banking.!>> Parliament’s reluctance to assume regulatory con- 
trol over credit unions and caisses populaires was demonstrated in the 
federal Cooperative Credit Associations Act and Canadian Payments 
Association Act, which recognize the existence of institutions incorpo- 
rated under provincial legislation. !°° Finally, it is important to remember 
that the reason these institutions are regulated by the provinces is that at 
the beginning of the century the federal government felt that it did not 
have the power to regulate them itself.!>” 


Trust Companies and Mortgage Loan Companies 

Trust companies are divided into those incorporated and regulated by 
the provinces and those incorporated and regulated by the federal gov- 
ernment. In Ontario (as of November 1, 1983) there were 57 trust com- 
panies in operation; 20 of them were incorporated in Ontario and 12 in | 
other provinces. The remainder were federally incorporated. 8 
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Provincial jurisdiction over these institutions (except those that are 
federally incorporated) has been confirmed by the Manitoba Court of 
Appeal in Re Bergethaler Waisemant!>? and more recently by the 
Supreme Court of Canada in the case of Canadian Pioneer Management 
Ltd. 


Public-Sector Savings Organizations 

In addition to private near-banks, the Canadian financial system 
includes savings organizations of modest size which belong to the pro- 
vincial governments of Ontario and Alberta and are controlled by them. 
The Province of Ontario Savings Office can accept deposits from the 
Ontario public, but its lending power is limited: 


for the public service, for works carried on by commissioners on behalf of 
Ontario, for the covering of any debt of Ontario on open account, for paying 
any floating indebtedness of Ontario, and for the carrying on of the public 
works authorized by the Legislature. 16° 


The Province of Alberta operates Treasury branches which are autho- 
rized to accept deposits from the public and to lend money. It was the 
constitutionality of provincial jurisdiction over this type of financial 
institution that was cited by the Manitoba Court of Queen’s Bench in 
Winnipeg Trustee v. Kenny and by several judges of the Alberta Court of 
Appeal and the Supreme Court in the Breckenridge case.'©! However, the 
recent Supreme Court of Canada decision in the Canadian Pioneer 
Management Ltd. case gives reasonable grounds to believe that the 
validity of the provincial regulation of these institutions is a result of the 
absence of federal legislation enacted by Parliament by virtue of its 
jurisdiction over banks. 


OTHER FINANCIAL INTERMEDIARIES 


The provinces, because of their jurisdiction over property and civil 
rights, have authority over mutual funds in the context of their securities 
legislation. It can be argued, however, that the international ramifica- 
tions of the activities of this type of company could justify the predomi- 
nance of federal legislation. !® 

Consumer finance companies obtain funds mainly by investing, in 
other financial institutions or corporations, securities that are issued for 
a period varying from 30 days to 3 years; they do not accept deposits 
from the public. !©3 These companies include consumer loan companies, 
financial corporations, and commercial and industrial leasing com- 
panies. Their activities are largely regulated by the provinces, but fed- 
eral intervention is evident from the existence of the Investment Com- 
panies Act, which applies only to federally incorporated companies. !®4 
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PENSION PLANS 


The Privy Council decision in Reference re Unemployment Insurance!® 
opened the door to the provincial regulation of contributory and obli- 
gatory pension plans. The subsequent addition to the Constitution of 
s.94A, which gave Parliament the right to legislate with respect to old- 
age pensions and supplementary benefits, was not in theory intended to 
encroach upon provincial prerogatives, since the provinces maintained 
the principle of the primacy of their legislation in this area. In addition, 
their authority is reinforced, as far as provincial public officials are 
concerned, by s.92(4), which establishes their legislative jurisdiction 
over ‘“‘the Appointment and Payment of Provincial Officers.” 

In 1963, Ontario enacted provisions to protect those participating in 
private professional pensions plans. Since then, the federal government 
and all of the provinces (except British Columbia and Prince Edward 
Island) have followed suit with similar regulations. However, this harmo- 
nization of the provincial and federal provisions regulating pension funds 
might not withstand!©® the pressures created by the increasingly obvious 
tensions (especially with respect to protection against inflation) regard- 
ing the period preceding the acquisition of the rights to devolution, to the 
improvement of transferability, and to increased protection for the 
spouse. Although the wording of s.94A expressly provides that the 
provincial legislation shall predominate, it does not seem that this would 
ultimately prevent Parliament or the courts from imposing a certain 
degree of uniformity on the basis of other areas of legislative compe- 
tence, such as the commerce clause. Thus, protectionist and discrimi- 
natory provincial rules could be declared unconstitutional because of the 
fact that they would interfere unduly with interprovincial or interna- 
tional trade or commerce. 

Although the Constitution allows the provinces to regulate pension 
plans, only Quebec has instituted a contributory and obligatory public 
pension plan, the Régime de rentes du Québec (Quebec Pension Plan), 
which is distinct from the Canada Pension Plan in which the other 
provinces participate. Although the two plans have evolved in a parallel 
manner since they were established, it is feared that they might go their 
own separate ways within the next few decades.!®’ 


CONSUMER PROTECTION 


Inequitable Transactions 

Since the provinces have the power to regulate contracts, they have 
naturally taken a vital role in enacting measures to protect the public. 
With respect to capital as such, this power extends to setting aside 
dispositions that impose reparatory measures and granting compen- 
satory damages in cases of inequitable contracts. This power cannot, 
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however, compromise Parliament’s jurisdiction over banks, interest, or 
bankruptcy and insolvency. !®8 

In fact, the federal and provincial authorities cooperate or overlap, 
depending on the circumstances, in their respective interventions. With 
respect to fraudulent commercial practices, six provinces have passed 
legislation, while the federal authorities concern themselves in par- 
ticular with the propriety of advertising on the basis of the provisions of 
the Combines Investigation Act, which deals with false or misleading 
advertising. It would seem that the various participants have managed to 
coordinate their efforts effectively in this area.'©? With respect to the 
orderly payment of the debts of insolvent debtors, after the Supreme 
Court decision in Reference re Validity of Orderly Payment of Debts Act, 
1959 (Alta.),'!’° Parliament promulgated Part X of the Bankruptcy Act, 
which authorizes the application of this part of the act to be delegated to 
any province which so desires. To date, six have chosen this route; a 
seventh (New Brunswick) has opted for a special arrangement with the 
federal government, while Quebec and Ontario administer their own 
programs.!7! In 1976, the federal government undertook a large-scale 
operation relating to consumer credit, the aim being to establish uniform 
standards with respect to personal loans, to reduce interest rates, and 
generally to rationalize the federal legislation. Since the bill with respect 
to borrowers’ and depositors’ protection!’? created dissatisfaction in the 
legislatures that already regulated these activities, it was finally aban- 
doned. More recently, the federal government tried again, but in vain, 
when it tabled Bill C-36 (An Act to amend the Interest Act).'7> This bill 
dealt in particular with certain terms and conditions of mortgages on real 


property. 


Data Processing 

Section 92(13) of the Constitution Act, 1867 authorizes the legislatures to 
regulate the key elements of the collection, content, storage, and dis- 
semination of information in order to protect the privacy of citizens 
(except in the case of data banks in Canadian banks or when such 
regulation would interfere with the basic activities of a communications 
system that comes under federal jurisdiction). This power includes 
setting ethical standards and prescribing penalties.!74 


Foreign Investment 

Provincial jurisdiction over private law relating to property has been 
firmly established. Thus, in Walter v. A.-G. Alberta,'”> a provincial law 
restricting the right to acquire land as community property was held to 
be valid. With respect to foreign investment as such, the case of Morgan 
v. A.-G. Prince Edward Island confirmed the constitutional validity of a 
law governing a non-resident’s acquisition of real property located in the 
province. Mr. Justice Laskin, speaking for the Supreme Court, said that 
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federal jurisdiction over aliens was not diminished by the fact that a 
provincial act established distinctions based on residence in the prov- 
ince,'/° as long as that act did not actually mention aliens or naturalized 
citizens in such a way as to restrict their general capacity. One can thus 
affirm that the provinces can regulate investments and transactions on 
property, with the exception of applicable international uses, should the 
need arise, in domestic law, as well as the relevant provisions of imperial 
treaties and international treaties which have been signed by the Cana- 
dian government and have been given effect by the legislatures. The 
provinces can also have a monopoly in a field of activity that comes 
within their jurisdiction, as is demonstrated by the implementation by 
certain provinces of public automobile insurance plans and the provision 
of public utility services by provincial Crown agents. 


Powers of Taxation 


Legislatures may legislate with respect to ‘Direct Taxation within the 
Province in order to the Raising of a Revenue for Provincial Purposes”; 
and since the enactment of the Constitution Act, 1982, they may raise 
money by any mode or system of taxation in respect of non-renewable 
natural resources and forestry resources in the province, and in respect 
of the primary production therefrom.'!’7 The provinces exercise their 
powers of taxation mainly by means of income tax, retail sales tax, taxes 
on income from the exploitation of natural resources, land tax, business 
tax, tax on the paid-up capital of companies, and from succession duties 
(in Quebec). Provincial taxation, like federal taxation, cannot be used to 
introduce customs duties indirectly into the Canadian economic union 
or to regulate an area of economic activity within federal jurisdiction, 
such as banking regulation or interprovincial or international com- 
merce.!7® It must also yield to fiscal immunity as provided for in s.125 of 
the Constitution Act, 1867. 

The flexibility of the prerogatives of provincial taxation allows each 
province to structure a fiscal regime which it deems appropriate, without 
having to make it compatible with the regime of the federal government 
or of the other provinces, since the Canadian Constitution does not 
make formal provision for the harmonization of fiscal measures. Harmo- 
nization is the result of the need to ensure the free movement of man- 
power and capital by eliminating discriminatory fiscal measures by one 
government at the expense of the others.!79 

The Royal Commission of Inquiry on Dominion-Provincial Relations 
(Rowell-Sirois Commission) described the disastrous consequences of 
the “fiscal jungle” of the 1930s, which was the result of a lack of 
coordination in the fiscal legislation then in force.'8° Since that time, 
relative harmonization has been achieved through collection agree- 
ments;'8! however, Quebec set up its own personal income tax scheme 
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(British Columbia, Ontario, and Alberta have also considered doing so 
on several occasions), !8* and Ontario, Quebec, and Alberta apply their 
own measures with regard to corporate income tax. Since 1972, in the 
context of these same agreements, various provincial tax credits, which 
are administered by the federal government, have been created. !83 In 
1979, however, the federal authorities rejected British Columbia’s 
request, in the context of these two agreements, to administer two tax 
credits; the first was equal to 5 percent of the dividends received by a 
public commercial company which had its head office and principal 
administrative offices in British Columbia, and it would have benefited 
the citizens of that province; the second was in the form of a deduction 
from the income of a small-venture capital company. The federal govern- 
ment decided that such measures would create barriers to the free 
movement of capital between provinces and that, for this reason, they 
were incompatible with the spirit of the agreements binding the federal 
government and British Columbia. '8+ Following these events, the fed- 
eral minister of finance reaffirmed, before the special committee on 
federal-provincial fiscal arrangements, that the federal government was 
committed to the harmonious operation of the Canadian economic 
union, and he set three guidelines which the government intended to 
apply in administering tax collection agreements: 


First, the measure must be able to be administered reasonably effectively. 
Second, the measure must not significantly erode or have the potential to 
erode the essential harmony and uniformity of the federal and provincial 
income tax systems. Third, the measure must not jeopardize the efficient 
functioning of the Canadian economic union by the erection of income 
barriers to normal interprovincial investment flows. !85 


In 1982, however, British Columbia proposed a tax credit that was 
intended to stimulate residential construction. In spite of these guide- 
lines, the federal government agreed to administer the scheme and the 
deduction solely for the purposes of provincial taxation. 

Since Quebec does not participate in tax collection agreements, it has 
greater latitude. In 1979 it instituted a stock savings plan which allows 
individuals to deduct from their taxable income the amount (with a 
ceiling) used to buy, on the primary market, the voting common shares of 
certain companies with head offices in Quebec. This very popular 
scheme has contributed to the financial success of certain companies. !86 
In the opinion of economist Thomas J. Courchene, this fiscal measure 
“amounts to a significant impediment to the free mobility of capital 
within the nation.” !8” 

With respect to corporate income tax, Quebec and Ontario (which 
operate their own plans) have established tax exemptions that are of 
benefit only to certain types of developing companies (Sodeq in Quebec 
and SBDC in Ontario). Alberta, in its 1984 white paper on an industrial 
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and scientific strategy, demonstrated its firm intention to shape its 
corporate income tax in terms of its own development priorities.!8® 
Another problem is that Quebec and Ontario do not have the same 
definition of what constitutes “the principal establishment” of a com- 
pany, for the purposes of revenue-sharing between the provinces in 
which a company operates, and this could start a trend toward multiple 
taxation. Finally, six provinces collect different taxes on the paid-up 
capital of companies.!*®? 

On the other hand, all provinces (except Alberta) collect a retail sales 
tax. On various occasions, Ontario and Quebec have adjusted their 
schemes to favour certain products that are manufactured locally (in 
Quebec, textiles, furniture, and shoes; in Ontario, automobiles). Retail 
sales tax has a very limited effect on the actual movement of capital, but 
it can be very effective in altering the flow of products. 

In summary, the tax exemptions, allowances, or credits whose effect 
is to stimulate or orient economic development seem to be intra vires the 
powers of the legislatures, since they do not really constitute regulation 
of economic activities as such. In the opinion of the federal government, 
it is primarily provincial or federal fiscal measures that cause major 
distortions in the capital markets. !?° 


The Incorporation of Companies 


Unlike Parliament, the provincial legislatures have the formal constitu- 
tional power to incorporate companies; their jurisdiction includes “the 
Incorporation of Companies with Provincial Objects.” The stipulation 
“with Provincial Objects,” contained in s.92(11), might give the impres- 
sion that provincial incorporation imposes a functional restriction, but in 
fact the case law has allowed only the territorial test.!?! In the financial 
institutions sector, the constitutionality of provincially incorporated 
credit unions, caisses populaires, and trust companies seems now to be 
established. 

By incorporating companies, the provinces control standards for the 
internal operation of companies, and they can usually establish their 
rights and powers in terms of their objectives. The Quebec Act Respect- 
ing the Acquisition of Shares of Certain Mortgage Loan Companies 
requires the prior authorization of the minister of finance before a major 
shareholder can acquire a share in a corporation that has been “incorpo- 
rated under an act of Quebec to make loans secured by hypothec or 
hypothecary claim ... and whose assets ... are in excess of $100 
million.” !92 More recently, the Ontario legislature passed a special law 
authorizing the registrar designated pursuant to the Loan and Trust 
Corporations Act to take charge of and sell the assets of the Crown Trust 
Company, a company incorporated provincially under Ontario law.!93 
Alberta company law requires that at least half of the members of a 
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board of directors be Albertans and Canadian citizens, while in British 
Columbia at least one director must be resident in that province. In the 
insurance or trust sectors, several provinces keep a tight rein on the 
composition of boards of directors and on the transfer of property 
belonging to provincially incorporated companies. !%4 

On the other hand, to the extent that the courts will accept it, provin- 
cially incorporated companies will be able to challenge federal legisla- 
tion that infringes on their status and is likely to interfere with their basic 
corporate rights and powers, especially those relating to finance. Thus, 
at the time of the recent debate on the federal bill dealing with the 
ownership of the shares of certain companies (Bill S-31), the report of the 
Senate standing committee on legal and constitutional affairs raised the 
problem of the applicability of provisions relating to the shareholding 
transactions of provincially incorporated companies.!9° 

During the 1930s the Rowell-Sirois Commission, while noting the 
plurality of methods of incorporation then used by the provinces, con- 
cluded that these regimes operated satisfactorily, and the commission 
did not feel that it was appropriate to recommend a more functional 
reallocation of this power between the two levels of government. !%° 
Since then, the terms and conditions of incorporation, and the company 
law enacted by each of the provinces and by the federal government, 
have to a great extent been harmonized through the impetus of the 
federal Canada Business Corporations Act, passed in 1975.!97 


The Economic Benefit of the Development 
of Natural Resources 


As a general rule, the provinces are considered to own the natural 
resources located within their territorial limits. This principle means that 
the provinces have legislative responsibility for the administration and 
sale of public lands and provincial woods and forests. In addition, s.92A, 
which was added to the Canadian Constitution in 1982, will certainly be 
used in future by provinces so that they may, at their pleasure, change 
the direction of the development and management of natural resources, 
both in the provincial public domain and in the private domain. In fact, 
the provinces have historically regulated the various phases of the 
exploration, development, and sale of their own natural resources, or of 
private-sector resources, by invoking their general right to legislate on 
“property and civil rights” and the right conferred on them by s.92(5) of 
the Constitution Act, 1867. Thus, s.92A of the Constitution clarifies these 
powers. 

Provincial ownership of natural resources does not directly influence 
the movement of capital within the Canadian economy as a whole, but it 
does constitute a preferred tool for provincial governments in 
“accumulating” capital that is useful as support for investment policies, 
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all of which is permitted under the fiscal immunity provided by s.125 of 
the Constitution. 


Various Powers 
SPENDING POWER 


Provincial spending power is linked to the Crown’s prerogative to spend, 
pursuant to ss.126 and 92(2) of the Constitution. The latter section 
confers the power of taxation on the provinces “in order to the Raising of 
a Revenue for Provincial Purposes.” This expression does not limit their 
spending power since, according to Mr. Justice Duff of the Supreme 
Court of Canada in Re Employment and Social Insurance Act, it simply 
means “for the exclusive disposition of the legislature.”’ A whole range 
of government measures based on this power, such as grants, financial 
guarantees, and preferential buying policies, can create movements of 
capital which would not otherwise occur in these markets. !78 


BORROWING POWER 


The provinces are vested with the right to legislate with respect to “the 
borrowing of Money on the sole Credit of the Province.”’ The Rowell- 
Sirois Commission examined the use of the provincial borrowing power 
in considerable depth in the wake of the near-bankruptcy of certain 
western provinces after the ravages of the Depression of the 1930s. Its 
recommendation, which has since been forgotten, was that the federal 
government should assume full responsibility for provincial non-self- 
supporting debts (including those of provincial agencies and local gov- 
ernments), whose payment the province could not ensure and guarantee 
on their own account, and that the provinces should be permitted to 
make only redeemable loans in Canadian currency for developmental 
purposes of productive public works either directly on the sole credit of 
the concerned province or with the prior authorization of the finance 
commission (which was to be established to manage the Canadian public 
debt).!99 This suggestion, had it been implemented, would have placed 
draconian restrictions on the methods of financing that were available to 
the provinces. The problem of coordinating loans from foreign sources is 
not purely theoretical, as the Quebec minister of finance pointed out at 
the Federal-Provincial First Ministers’ Conference in September 1980: 


Even federal countries which are considered lands of freedom from the 
business point of view, Germany, for example, do not venture so far into the 
chaos of foreign borrowing as we are permitted to go, where we operate 
literally without any type of mutual coordination; fortunately the stock- 
brokers coordinate us because, as a government, we don’t seem to manage 
it [translation].29° 
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Summary 


With respect to the free movement of capital within the Canadian eco- 
nomic union, the Constitution does not contain any provision limiting 
either Parliament or the provincial legislatures. Certain provisions of the 
Canadian Charter of Rights and Freedoms (ss. 6, 7 and 15) could alter this 
situation, but in the absence of a substantial body of case law, it would be 
difficult to speculate on the impact these sections might have on the 
movement of capital. Lacking any formal recognition, the movement of 
capital is subject to the legislative and administrative control of public 
authorities, each of which is limited in its actions only by the intrinsic 
limits of its jurisdiction. 

The division of legislative powers under the Constitution gives the 
central government paramount control over the movement of capital. 
Indeed, monetary questions, matters related to interest, exchange rates, 
and the incorporation and regulation of banks all come under the juris- 
diction of the federal authority, and the central government has full 
powers of taxation. These few predominant powers firmly establish 
Parliament’s authority, which the courts have always confirmed at appro- 
priate moments. To these powers is added an elaborate range of eco- 
nomic powers which, in varying degrees, are likely to be invoked in 
support of central government actions that affect the movement of 
capital directly or indirectly. Among the most important are spending 
power, borrowing power, control of interprovincial or international 
transportation and communications companies, the power to incorpo- 
rate companies, and criminal law. 

In addition, despite the ambiguity surrounding its interpretation, Par- 
liament’s power to legislate for the peace, order, and good government of 
Canada leaves us with the possibility of federal intervention ina field that 
has become a “national concern.” In any case, in an emergency, Parlia- 
ment would be in a position (except for the limitations imposed by the 
Canadian Charter of Rights and Freedoms, insofar as it applies) to control 
the movement of capital for a limited period of time. In addition, the 
commerce clause, s.91(2}, could be used to exercise a stronger negative 
control over provincial powers, while the general power of economic 
regulation — to the extent that the Supreme Court has given it life (it has 
not had much impact since its jurisprudential creation) — would allow 
Parliament to gain some regulatory control in new areas of economic 
intervention. Consequently, the power to legislate for the peace, order, 
and good government of Canada, and the commerce clause create areas 
in which parliamentary intervention is justifiable (e.g., national 
securities legislation, control of foreign investment, competition, and 
perhaps coordination of federal-provincial borrowing on foreign mar- 
kets), even though such intervention does not have an indisputable 
constitutional basis. The central government is also in a position to 
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control if not prohibit (with the exception of the provisions of the 
Canadian Charter of Rights and Freedoms) investment in areas of activity 
which are under its jurisdiction by virtue of the Constitution. 

The provinces also have important powers. Making use of their juris- 
diction over property and civil rights in the province, they have com- 
pletely or partially monopolized regulatory control of large para-banking 
institutions such as trust companies, mortgage loan companies, provin- 
cial savings institutions, credit unions, and caisses populaires. However, 
their regulatory activism is exercised under the shadow of a “floating 
charge,’ which is present in the form of a potential parliamentary 
declaration that federal banking legislation applies to such institutions. 
Another area of provincial intervention, the regulation of the securities 
market, assures the provinces of control over a key sector of capital 
markets. To date, provincial legislative activity does not seem to have 
unduly fragmented the operation of these markets. This is probably 
partly due to the influence of the market forces themselves and to the 
implicit threat of direct intervention by the federal government. A pre- 
ferred sector, the regulation of the insurance industry, is firmly estab- 
lished as being under provincial tutelage. 

The provincial authorities are in a position to control foreign invest- 
ments even in a discriminatory fashion (while observing the provisions 
of the Canadian Charter of Rights and Freedoms), on the basis of their 
power to regulate property and civil rights; in extreme cases, they can 
even monopolize the right to carry on business in an area of economic 
activity within their jurisdiction. Finally, the provinces’ power to spend, 
to borrow, and to tax gives them real flexibility in controlling and direct- 
ing the flow of capital. The virtual explosion of provincial fiscal policies 
and the wealth of grants of all kinds are a remarkable testimony to this 
statement. Finally, the regulation of pension plans assures the provinces 
of a powerful hold over a large amount of capital, which has grown 
exponentially. The harmonization of provincial legislation does, how- 
ever, show clear signs of running out of steam, which means that we 
could soon see evidence of local variations in the funding of such plans. 
It is possible that this phenomenon will place real constraints on the 
movement of capital, since the provinces probably have the power to 
impose, for example, obligatory local reinvestment ratios for funds 
collected, as is already the case for life insurance companies in several 
provinces (this being said with the reservation that the negative protec- 
tion of the economic union, which is made possible by the commerce 
clause, could be used more vigorously in the future). 
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Chapter 2 


The Free Movement of Capital 
and the Regulation of Financial Institutions 


In the preceding chapter, we described and evaluated the respective 
powers of Parliament and the provincial legislatures, as well as the 
constitutional guarantees provided by the Canadian Charter of Rights 
and Freedoms which are likely to affect the movement of capital within 
the Canadian economic union. We particularly emphasized the predomi- 
nance of Parliament’s economic powers with regard to the formulation 
and implementation of a national monetary policy and to the establish- 
ment and regulation of the banking system. We also pointed out the 
constitutional fragility of the provincial regulation of near-banks on the 
basis of tests suggested by the Supreme Court, a court which has been 
manifestly reluctant to establish rigid criteria based on rather ephemeral 
economic theories. In certain respects, the Supreme Court has clearly 
indicated that it prefers to leave to Parliament the political decision of 
whether to subject such institutions to banking legislation, while affirm- 
ing that such action would itself be subject to certain constitutional 
constraints. In addition, we demonstrated the solidity of provincial 
regulatory control over the insurance and securities sectors, and the 
quality of federal and provincial jurisdiction over public and private 
pension plans. In short, in sharing legislative jurisdiction over the regula- 
tion of financial intermediaries, Parliament and the provinces are forced 
to be partners. 

In this chapter, we leave jurisdictional and constitutional considera- 
tions behind to examine the concrete issue of the movement of capital, 
concentrating on the sector of financial institutions as a model. We shall 
attempt to identify the distortions which regulation can cause in the 
movement of capital and, where necessary, we shall assess the effects of 
such distortions. Indeed, the current debate about the possible diver- 
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sification, on a national scale, of the activities of financial institutions 
which are incorporated or regulated at both the federal and the provin- 
cial level brings up the controversial issue of control of financial institu- 
tions in the Canadian federal state. 


The Regulation of Financial Institutions 
Subjecting Deposit Institutions to Banking Legislation 


For more than two decades, the regulation of the activities of deposit 
institutions has been the subject of doctrinal and political controversy. 
Historically, the arguments for submitting near-banks to the same con- 
trols as banks have centred around two issues: the claim that para- 
banking institutions may interfere with the management of monetary 
policy; and the need to guarantee better liquidity and solvency in order 
to ensure satisfactory protection for savings. 

In 1964, the Royal Commission on Banking and Finance (Porter Com- 
mission) concluded from its analysis of financial markets that ‘‘federal 
banking legislation must cover all private financial institutions issuing 
banking liabilities,” in other words ‘to those financial intermediaries 
issuing claims which may be transferred immediately or on short notice 
by cheques or on customers’ orders.” 2°! Being pragmatic, the commis- 
sion exempted government deposit institutions from this principle, 
“because their soundness is assured by their parent governments.” It 
also exempted deposit institutions with fewer than 50 clients, institu- 
tions that lend to the general public “but whose only short-term lia- 
bilities are in the form of marketable paper not redeemable on demand or 
at short notice,” and securities dealers and brokers who hold funds for 
their clients or borrow on a short-term basis. Credit unions and caisses 
populaires were added to this limited group, but “only if the provincial 
authorities effectively assume responsibility for supervising them.” 
However, the central societies of these local institutions must, according 
to the Porter Commission, 


be integrated into the national banking system in order to bring the move- 
ment under the common monetary regulation, to encourage its continuing 
contact with the national authorities and to ensure that sound liquidity 
standards will be maintained throughout the system.2° 


In support of its position, the commission based itself on the character of 
‘each institution’s liabilities,” in other words that “the banking function 
is generally taken to include the issuing of claims which serve as means 
of payment or as close substitutes for such money claims.’’29? Without 
making the monetary function a causal argument of its recommendation, 
the Porter Commission, as the economist Frangois-Albert Angers 
rightly pointed out, used it ‘‘as a logical standard in its definition of the 
meaning of banking institution subject to a single federal banking act 
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[translation].”°4 In the same vein, the commission defined its objective 
with respect to cash reserves as being the devising of a system which 
protects the public and ensures responsiveness to monetary control but 
which is also simple, equitable and does not needlessly disrupt the 
institutions.”’*°> The commission suggested that all banking institutions 
should be required to maintain the same ratio of cash against their short- 
term liabilities in order to assure all institutions engaged in the same type 
of business equitable treatment in the face of monetary controls; and that 
all banking institutions should be required to place their reserves, other 
than till money in the Bank of Canada, since this would favour improved 
contacts and working arrangements between the Bank of Canada and 
the institutions now holding their cash elsewhere.”’2°© The commission’s 
argument, to the effect that monetary policy and the liquidity of financial 
institutions means that near-banks must deposit part of their cash in the 
Bank of Canada, has been vigorously disputed by Quebec’s Comité 
d’étude sur les institutions financiéres.?97 
In 1974 the governor of the Bank of Canada, noting the predominance 
of chartered banks in accepting public deposits and short-term credit, 
concluded: 
The absence of cash reserve requirements applicable to depositary institu- 
tions other than the chartered banks has never, to my knowledge, frustrated 
the effort of the Bank of Canada to bring about as sharp a curtailment of the 
pace of monetary expansion and as large an associated rise in short-term 
interest rates as we were prepared to contemplate in the circumstances of 
the time.298 


The concern for ensuring public protection by establishing standards for 
reserves deposited with the central bank became somewhat less relevant 
to the debate on subjecting all deposit institutions to banking legislation 
in the wake of the creation, in 1967, of the Canada Deposit Insurance 
Corporation and the Régie de l’assurance-dépéts du Québec.2° Also, 
the 1967 revision of banking legislation sanctioned the extension of the 
powers of chartered banks and direct competition with trust companies 
and caisses populaires, without, however, making the latter subject to 
banking legislation. 

Another aspect of the issue of requiring near-banks to deposit reserves 
in the Bank of Canada came up in the 1976 federal white paper on 
Canadian banking legislation. Postulating that “one cannot have a good 
national system if there are differences in regulations or uncertainties 
engendered by a whole range of standards for solvency and control 
[translation],”’ the federal government concluded that all para-banking 
institutions should be subject to the same regime as the banks, with 
regard to both compensation and reserves in the Bank of Canada. It 
stated, however, that “in all other areas, provincially incorporated insti- 
tutions [shall continue] to be regulated by their provincial acts of incor- 
poration and [shall] come under provincial jurisdiction [translation].’’2!° 
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The reasons given to justify the requirement that near-banks have cash 
reserves — compensation, liquidity, monetary policy, equity — were 
strongly contested by some of the institutions concerned.*!! The strong 
provincial opposition to the reserve requirement for provincial financial 
institutions is explained in part by the existence of the indirect advan- 
tages which the deposit of non-remunerated reserves in the Bank of 
Canada gives the federal government (to some extent, primary and 
secondary reserves amount to a tax on subject institutions).*! 

In its study of deposit institutions, the Economic Council of Canada 
noted that it did not appear that the reserve ratios imposed on banks 
were “indispensable to monetary control.” However, the council recom- 
mended that ‘‘all deposit institutions be required to maintain the same 
cash reserves for demand deposits and advance notice deposits as well 
as for term deposits which can be redeemed within one hundred days 
[translation]. It added that the maintenance of such reserves should be 
a condition of direct access to the compensation system and to eligibility 
for deposit insurance. According to the institutions, the funds should be 
deposited in the Bank of Canada or in an approved depository. The 
council felt that it was impractical to require local caisses populaires or 
credit unions to maintain reserves in the Bank of Canada. It preferred to 
impose this requirement on the central banks. The council recom- 
mended, in principle, that there should be a different approach to reg- 
ulating deposit institutions, in light of the division of legislative responsi- 
bility in a federal state.?!° 

The Senate standing committee on banking, trade, and commerce 
concluded that although near-banks are not required to deposit reserves 
in the Bank of Canada, they are affected by the Bank of Canada’s 
monetary policy because banks have a large proportion of total deposits 
in cash.2!4 Finally, the House of Commons standing committee on 
finance, trade, and economic affairs recommended: 


Any such definition of the “business of banking” or “banking” should not 
be applied to credit unions, caisses populaires, or federally and provincially 
incorporated financial institutions and provincial treasury branches, as this 
could lead toa federal/provincial jurisdictional dispute regarding the opera- 
tion of the financial institutions.?' 


It is clear that the Banks and Banking Law Revision Act, 1980 has recog- 
nized this compromise, since only those institutions specifically men- 
tioned in its appendices are subject to its requirements, especially the 
requirements with respect to reserves, a fact that was not particularly 
well received by bankers.?'® 

The Supreme Court of Canada’s decision in Canadian Pioneer Man- 
agement Ltd. enters into this debate. By opting for the formal test and 
the institutional test, the Supreme Court has demonstrated that it prefers 
to leave to Parliament the task of evaluating the grounds which justify 
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subjecting certain financial institutions to banking legislation. This 
approach clearly demonstrates that Canada’s highest court is reluctant 
to define the concept of the “business of banking” with too much 
rigidity, on account of controversial economic theories which are likely 
to change with the times. Thus, the management of monetary policy and 
the security of depositors’ funds are no longer such acute issues as they 
were at the time of the publication of the Porter Commission’s report. On 
the other hand, the discernible fragmentation of institutional specializa- 
tion among the various financial intermediaries is now creating new 
tensions. 


Property and the Diversification of the Activities 
of Financial Institutions 


The fragmentation of the activities of financial institutions, which began 
in the United States, has very quickly caused controversy in Canadian 
financial circles. The federal government has responded by creating a 
joint government-industry advisory committee, responsible for con- 
ducting a thorough analysis of the methods of providing financial ser- 
vices.*!” At the provincial level, Ontario has established a task force to 
examine the tendency to integrate financial services and to examine the 
issue of controlling foreign or Canadian ownership of financial institu- 
tions, including the phenomenon of cross-ownership. Under the chair- 
manship of J. Stefan Dupré, the committee was to file an interim report 
by the end of 1984, containing recommendations that could be imple- 
mented immediately.?!® Fifteen years after the publication of the report 
of the Comité d’étude sur les institutions financiéres (Parizeau Report), 
which recommended diversification in the financial sector,2!? Quebec 
has firmly committed itself to the process of transforming its own finan- 
cial institutions. The insurance industry has already felt the effects with 
the enactment of Bill 75 (Act to amend the Act Respecting Insurance and 
Other Legislative Provisions), and the Quebec minister of finance is 
determined to complete this reform before the end of 1985, as far as 
Caisses populaires, caisses d’économies, and trust and loan companies 
are concerned. 

At the heart of the debate are some fundamental considerations: the 
degree of concentration of financial activities in the hands of a few 
companies; the ownership of financial institutions (including the 
acceptance of foreign investment); conflict of interest in the case of 
diversified financial enterprises; conflict of purpose within each institu- 
tion; the protection of clients and shareholders; the solvency of com- 
panies; the choice between an institutional and functional type of regula- 
tion; and the constraints caused by the division of powers between 
Parliament and the provincial legislatures .22° 

The division of functions between financial institutions according to 
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the “four pillars” occurred either as a result of restrictions on ownership 
imposed on institutions or because of regulation of their particular 
activities. For institutions under federal jurisdiction, the Canadian gov- 
ernment has, during the past 20 years, enacted a package of legislative 
provisions which ensure the “Canadian content” of boards of directors 
and which impose severe constraints on the ownership of their shares 
and on their investments. At the same time, the provinces have adopted 
similar measures to apply to their own financial institutions. 


CANADIAN BANKS AND THE BANK ACT 


Ownership 

In 1967, following the sale of the Mercantile Bank of Canada to the First 
National City Bank of NewYork, and in view of British Columbia’s 
significant shareholding position in the Bank of British Columbia, the 
principle which says that banks must not be controlled by a shareholder 
or a group of associated shareholders was incorporated into banking 
legislation. 

These changes prevented any government from owning shares in 
banks, and they limited to 25 percent the proportion of such shares that 
could be owned by non-residents and limited to 10 percent the propor- 
tion that could be held by one individual (and, where applicable, by his 
associates), whether resident or not; residents were, however, autho- 
rized to exceed this limit in the case of a new bank. Finally, it was 
specified that at least three-quarters of the directors of any bank must be 
Canadian citizens and must normally be resident in Canada.*?! 

The Banks and Banking Law Revision Act, 1980 re-enacted the basic 
features of these provisions to Canadian banks (the banks mentioned in 
Schedule A of the act).222 However, an important amendment was added 
to the new legislation. Henceforth, provincial governments were autho- 
rized, subject to the prior approval of the Governor in Council, to own 
voting shares of a new bank up to a maximum of 25 percent, with the 
obligation to reduce this percentage to 10 percent or less within ten 
years.223 The same principle applies to financial institutions and to 
individual Canadians who want to start a new bank.??4 Finally, comple- 
mentary provisions prohibited the exercise of voting rights that are 
attached to the shares of a bank held by a guarantee fund or pension fund 
to which the said bank is a contributor, or of any deemed association, for 
the purposes of banking legislation, between central cooperative credit 
societies, federations of cooperative credit societies, and local cooper- 
ative credit societies.*> 


Diversification 


The banking legislation provides that a bank may perform operations 
generally related to the “business of banking.’ The Bank Act formally 
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lists a certain number of operations which banks are authorized to 
perform. With regard to services not expressly mentioned in the act but 
offered by a bank, it is up to the bank to show, if necessary, that these 
services come within the concept of the “business of banking.”226 
However, banking legislation confirms the principle of a demarcation 
between banking activity, on the one hand, and trust, securities, and 
insurance activity??? on the other hand. 

After 1954, changes made to banking legislation allowed banks to offer 
mortgage loans covered by the National Housing Act and to accept 
chattel mortgages as guarantees for consumer loans. The revision of 
banking legislation in 1967 increased the penetration of Canadian banks 
into areas of activity that had previously been reserved for some of their 
competitors. The abolition of the 6 percent ceiling on debit interest rates 
for chartered banks allowed them to penetrate the consumer loan mar- 
ket.**8 As the economist Thomas J. Courchene has pointed out, elim- 
inating credit ceilings helps to eliminate barriers to the free movement of 
capital in Canada.’*? In addition, the possibility of making ordinary 
mortgage loans, as well as those secured through the National Housing 
Act, has allowed banks to get more actively involved in the mortgage 
market, which had, up to that time, essentially remained in the hands of 
trust companies or mortgage loan companies and caisses populaires. 

The 1980 reform expanded the chartered banks’ areas of intervention 
by making formal provision for their right to act as agents in relation to 
accounts receivable (factoring services) and to offer financial leasing but 
only through subsidiaries, and it specified their powers in the computer 
field and in “quasi-trust” activities (mutual funds, retirement savings 
plans and home-ownership savings plans, real-estate investment trusts, 
and mortgage investment companies).?3° 

In the field of securities, the 1976 white paper on the revision of 
banking legislation suggested that such legislation “instead of giving 
banks the general right to deal in securities, should specify the activities 
which they may and may not get involved in [translation].”23! The Banks 
and Banking Law Revision Act, 1980 gave effect to this principle by 
defining the powers of banks to intervene in this sector.232 The Ontario 
Securities Commission provides a concise summary of the prerogatives 
of banks: 


It is fairly clear then that the Bank Act defines a number of activities with 
securities overtones as banking and the Securities Act generally accepts the 
definitions in the Bank Act by granting registration exemptions to the banks 
in respect of those activities. In summary, a bank (i) can only trade in the 
secondary market in equity securities on an unsolicited basis through regis- 
tered brokers, (ii) can trade government debt securities without registration, 
(ili) is precluded from giving advice in respect of securities, except on a 
casual basis for no monetary consideration (an activity which also appears 
to be exempt from the adviser registration requirements of the Securities 
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Act), and (iv) is precluded from acting as an underwriter of corporate 
securities, but may act as a member of a selling group without registration 
under the Securities Act if its participation in the selling group is confined to 
filling orders from clients received on an unsolicited basis.*3? 


In fact, the provisions of the Bank Act which deal with securities recog- 
nize the “four pillars” principle while respecting the predominant role of 
brokers to act as underwriters for securities. The recent controversy 
over the Toronto-Dominion Bank’s establishment of its “Greenline Ser- 
vice” was not in itself a result of the 1980 amendments to banking 
legislation; rather, it was a result of the fact that the Ontario Securities 
Commission had eliminated fixed brokerage rates in order to liberalize 
brokerage fees. In reality, the brokers were afraid that this was only the 
beginning and that, sooner or later, the banks would demand the right to 
offer their clients better services with respect to securities.7>4 

In conformity with the rule which says that banks should not engage in 
non-banking activities and that they should engage only in banking 
activities within the framework of their organization, the Bank Act 
provides that a bank may not hold shares amounting to more than 10 
percent of all of the voting shares issued and outstanding of any Cana- 
dian company, including a loan company. The standard is strict with 
respect to investments in a trust or loan company, in a financial corpora- 
tion which takes deposits, and in a company which is engaged in data 
processing. On the other hand, a bank may temporarily (for two years) 
exceed this limit in the case of other loan companies and other Canadian 
companies, or by being a silent partner in a limited partnership.7*° In 
addition, a bank may, wholly or in part, own shares in a bank service 
corporation or any Canadian corporation whose sole purpose is to 
finance exports; and subject to the terms and conditions set by the 
Governor in Council, it may own voting shares in a mortgage loan 
corporation, a venture capital corporation, a leasing or factoring corpo- 
ration, or a corporation whose activities are limited to assisting in the 
establishment or operation of a real estate investment trust company or 
mortgage investment company. Finally, a bank may not acquire, deal in 
or lend money, or give advances, on the security of its own shares or 
those of another bank.77¢ 


FOREIGN BANKS 


Foreign Banks in Canada 

Banking legislation allows foreign banks to operate on Canadian ter- 
ritory through representative offices whose functions are purely passive 
or through subsidiaries (mentioned in Schedule B of the act).*” Gener- 
ally, a foreign bank cannot carry out banking operations in Canada, and 
it cannot set up branches or operate automated teller machines or other 
terminals from a remote service unit.228 Provision has, however, been 
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made for important exceptions. With the authorization of the Governor 
in Council and pursuant to the terms and conditions set by it, a foreign 
bank may set up a Canadian head office and carry out all “action 
reasonably necessary for the conduct of its banking activities abroad.” A 
foreign bank may not own shares in a bank other than its own subsidiary, 
and it may not own more than 10 percent of the shares in any other 
federally or provincially incorporated commercial company that is 
involved inter alia in trust services, stock brokerage, or insurance.239 


Schedule B Banks 

A subsidiary of a foreign bank may operate a branch in addition to its 
head office and, where appropriate, other branches approved by the 
minister of finance. In general, foreign banks have the same powers as 
Canadian banks, though they may not register share transfers in their 
securities register without the approval of the minister of finance, except 
in the case of a transfer of shares to the parent company. In addition, 
provincial governments may not invest in the share capital of Schedule B 
banks. These banks are restricted to a precise limit with respect to 
investments in real property and in one or more banking service com- 
panies. At least half of their directors must be Canadian citizens and 
must normally be resident in Canada. When a board of directors includes 
more than ten directors, committees of at least five directors may be 
created, and the majority of these directors must be Canadian citizens 
normally resident in Canada. The size and development of a subsidiary 
of a foreign bank is limited to twenty times its authorized capital or 
twenty times a lower amount established by the Governor in Council, 
except when the foreign bank chooses to Canadianize its subsidiary by 
selling its interest above 10 percent to Canadians.24° Section 302(7) of the 
Bank Act limited to 8 percent the percentage of the overall amount of the 
average national assets which subsidiaries of foreign banks could own 
jointly; but in 1984, in response to the interest of Canadian banks in 
expanding into foreign markets, and subsequent to a favourable recom- 
mendation by the House of Commons standing committee on finance, 
trade, and economic affairs,2+! Parliament enacted Bill C-30 (Bank Act 
Revision Act) in order to raise to 16 percent the portion of these assets 
accessible to subsidiaries of foreign banks.?42 


Trust and Loan Companies 

In the 1960s, the Trust Companies Act?* and the Loan Companies Act2*4 
were amended in order to limit to 10 percent the proportion of shares 
which could be transferred or issued to a non-resident (and associates): 
the total interest by a non-resident in a given company was limited to 
25 percent. In both cases, at least three-quarters of the directors of the 
company had to be Canadian citizens normally resident in Canada.?45 
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Ontario, Manitoba, and Alberta followed suit and established similar 
standards for provincially incorporated loan or trust companies.**° 
Most of the other provinces have made provision for the composition of 
the boards of such companies or have demonstrated their willingness to 
impose local control through rules for registration which foreign com- 
panies must submit to if they want to do business on their territory.24/ 

Some trust and loan companies have asked, over the years, for amend- 
ments to their articles in order to limit the voting rights provided for in 
their charters (e.g., Royal Trust, Nova Scotia Savings and Loans Com- 
pany). In 1970, the Trust Companies Act and the Loan Companies Act 
were amended in order to allow trust companies to impose limits on 
voting rights and on the levels of participation by shareholders (with the 
proviso that any change must be approved by the minister of finance).?48 

Provincial governments have intervened much more vigorously dur- 
ing the past few years. In 1978, Quebec blocked the takeover of Crédit 
Foncier by enacting a law of general application, the Act Respecting the 
Acquisition of Shares of Certain Mortgage Loan Companies, which sub- 
jected to the approval of the minister of finance the acquisition of any 
Quebec company empowered to to make loans secured by hypothec or 
hypothecary claim and whose assets exceed $100 million.*4? Because of 
the acute problems of some trust companies, Ontario has, since 
December 1982, required the prior approval of the registrar, acting 
pursuant to the Loan and Trust Corporations Act,*>® for any transfer of 
voting shares from an Ontario trust or loan company which brings to 
more than 10 percent the total of shares held by a shareholder (and his 
associates). The debate at both federal and provincial levels has now 
shifted, using the principle established in the Bank Act, to a ceiling of 
10 percent of the total shares which a shareholder (and his associates) 
would be permitted to own. The federal Liberal government advocated 
such a measure with respect to companies having deposit liabilities of 
$1 billion or more, whereas the Progressive Conservative government 
seems to favour establishing more stringent controls of self-dealing 
transactions in lieu of imposing a 10 percent ceiling on the ownership of non- 
banking financial institutions.**! The Ontario government also seems to 
prefer to exercise stricter control over securities transactions, rather than 
enacting a rigid standard?°? for companies under its jurisdiction. 

With regard to the investments of trust companies, the legislation 
establishes different limits in order to ensure that such companies have a 
well-balanced portfolio. With respect to direct investment, both the 
federal government and the Ontario government intend to reduce, from 
30 to 10 percent, the proportion of common shares which a loan or trust 
company may acquire in any other company (except for certain types of 
subsidiaries which are engaged in accessory activities, as well as tempo- 
rary investment in a venture capital company).?>? 

When the 1982 white paper on the revision of the Trust Companies Act 
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and the Loan Companies Act was published, the federal government of 
the time intended to standardize activities related to savings in federally 
incorporated companies in order to make it “substantially the same as 
that applying to banks.” The policy statement did not question the 
federal government’s prediction for separating the “four pillars.” In fact, 
the federal authorities readily suggested a limit of 15 percent of the assets 
of a company subject to the proposed Canada Savings Banks and Trust 
Companies Act for commercial loans (including financial leasing but 
excluding mortgages), specifying that “it seems necessary to put a limit 
on this kind of activity if companies under this new legislation are to be 
distinguished from banks under the Bank Act.” The federal government 
also weighed the possibility of eliminating a test of quality (requiring a 
historical account of dividends paid, etc.) and replacing it with general 
quantitative rules which would apply to the composition of the portfolio 
to ensure that it was diversified. The recent publication of a green paper 
on the regulation of financial institutions has confirmed the new (Pro- 
gressive Conservative) federal government’s willingness to undertake, in 
this same direction, a reform of the legislation that applies to federally 
incorporated trust companies.?>4 

During the past few years, trust companies have substantially reduced 
the proportion of their mortgage loans in favour of commercial loans. In 
addition, federally or provincially incorporated trust companies are 
permitted to offer brokerage services in securities. Recently, the Quebec 
Securities Commission gave Fiducie du Québec (a provincial trust com- 
pany associated with the Mouvement Desjardins) and the Royal Trust 
Company (a provincial trust company) restricted activity registration 
confirming their right to act as restricted practice brokers. Originally, 
authorizations stipulated that the dealer responsible for carrying out an 
operation must make sure that its clients’ orders were for securities 
traded on the Montreal Stock Exchange or were executed on that 
exchange, “unless it is possible to obtain a more advantageous rate on 
another exchange.” This condition was, however, removed soon after- 
wards.7>> National Trust, General Trust of Canada, and Canada Trust 
have also been authorized to act as restricted practice brokers.?5° 

Ontario has suggested, in its white paper on the revision of trust and 
loan company legislation, a standard of 15 percent for commercial loans 
(to which we must add the freedom conferred by the omnibus clause, or 
7 percent), similar to that suggested in the federal white paper. However, 
the Ontario white paper contains an important jurisdictional require- 
ment in the sector of trust and loan companies, since Ontario wants to 
subject to its legislation all companies operating in its territory, whatever 
the statutory authority for their incorporation. At the outset, the white 
paper reluctantly admits that it is constitutionally difficult to reach 
federal and extraprovincial companies which control more than 80 per- 
cent of the assets and deposits in this sector in Ontario.?>7 
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Life Insurance Companies 
Federally incorporated life insurance companies are subject to stan- 
dards of ‘Canadian content,” which require that non-residents may not 
own, in total, more than 25 percent of of a company’s shares and that any 
individual non-resident (and his associates) may not own more than 
10 percent. In addition, a majority of the directors must be Canadian 
citizens who are normally resident in Canada.258 Any foreign insurance 
company operating in Canada must, at all times, by virtue of the Foreign 
Insurance Companies Act, maintain in Canada, under the control of a 
Canadian trustee or the Receiver General of Canada, assets at least 
equal to its commitments to its insurees in Canada.259 

As for provincially incorporated companies, British Columbia, 
Ontario, Saskatchewan, and Alberta, for example, require that a major- 
ity of the directors be residents of the province or of Canada.2©° More- 
over, s.120 of the British Columbia Jnsurance Act prohibits any insurance 
company incorporated in BritishColumbia from being sold without the 
permission of the minister responsible: in Manitoba, the sale of an 
insurance company incorporated in that province is subject to the 
approval of the Lieutenant-Governor in Council.2©! Quebec has also 
established restrictions on the sale, to non-residents of Canada, of voting 
shares of insurance companies incorporated under its legislation, requlr- 
ing that at least three-quarters of the directors be Canadian citizens and 
that a majority of them be resident in Quebec. In addition, the minister of 
finance has the authority to prohibit — or to authorize, on conditions 
which he will determine — any transfer or allotment of voting shares 
“entailing an increase of 10 percent or more in the number of such shares 
or to permit the registration of a transfer of such shares involving 
10 percent or more of the issued shares or to every allotment or transfer 
of shares having the effect of increasing to more than 50 percent the 
number of such shares held by the same person, ’’262 

As is the case with trust companies, insurance companies are required 
to meet specific standards with respect to the distribution of their 
investments. In spite of these restrictions, some have undertaken to 
expand their activities to sectors which, until now, have been 
exclusively occupied by other institutions. Provincially incorporated 
companies, in association with trust companies, through financial hold- 
ing companies, have become involved in the securities trade and in 
commercial loans.*°? The Canadian Life and Health Insurance Associa- 
tion is pressing the federal government to modernize and rationalize the 
legislation which applies to its members so as to give them the right to 
diversify “in any lawful business” by means of subsidiaries, up to a limit 
of 15 percent of the value of their assets. This association is opposed to 
reducing, from 30 to 10 percent, the proportion of voting shares which its 
members are authorized to own in a given company.2°4 
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The diversity of measures dealing with investments means that pro- 
vincial legislation can alleviate the alleged rigidity of federal legislation. 
Thus, the Quebec legislation on insurance enables insurance companies 
incorporated in Quebec to create certain types of subsidiaries which 
federal legislation prohibits for federally incorporated companies. For 
example, any Quebec company may acquire a federally incorporated life 
insurance company as a subsidiary, although the converse is not permit- 
ted. In addition, Bill 75 (An Act to amend the Act Respecting Insur- 
ance),*©° which has been the subject of much discussion, is an important 
first step in diversifying the activities of financial institutions incorpo- 
rated in Quebec. 

Bill 75 gives life and health insurance companies and general insur- 
ance companies the right to carry out certain activities foreign to insur- 
ance, including managing immovables, leasing, offering for sale the 
products of a financial institution, offering custodial and safekeeping 
services, financing insurance premiums and annuity contributions and 
in general offering for distribution the products of a financial institution. 
This bill thus paves the way for insurance companies which want to get 
involved in offering products as varied as deposit certificates, chequing 
accounts, and securities.In the wake of these amendments, the Quebec 
Securities Commission held public hearings (in October 1984) on the 
effects of proposed dual registration of persons operating in the field of 
securities and insurance. In addition, the minister of finance can uni- 
laterally authorize an insurance company to engage in “another 
activity” and can require the insurer to incorporate a subsidiary in order 
to carry out an activity (other than insurance) which represents more 
than 2 percent of his gross revenues.*°® 

As far as investments are concerned, the bill reverses traditional 
procedure by eliminating objective standards on the quality of invest- 
ments and substituting for them the diffuse requirement that the insurer 
should invest its funds like a “prudent and reasonable person and act 
with honesty and loyalty” in the best interests of the insured, the 
shareholders or, where applicable, the members of a mutual fund. With 
regard to quantitative standards, the bill establishes general ceilings, for 
the allocation of assets which are higher than those that other regulatory 
bodies accept. In addition, any insurer (other than a mutual fund) is 
authorized (within the limits of the ceilings mentioned in the act) to 
invest in any type of subsidiary and especially in other financial institu- 
tions or holding companies. As far as the ownership of insurance com- 
panies is concerned, the Quebec legislature has refused to insert the 
maximum standard of 10 percent of voting shares which a shareholder 
may own (alone or with his associates). Finally, companies which were 
not incorporated in Quebec but which are authorized to carry on busi- 
ness in the province have the same rights as Quebec insurance com- 
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panies or Quebec mutual associations, except that they must respect the 
laws of the territory where they were incorporated if they are more 
restrictive. 


THE SECURITIES SECTOR 


The securities sector has been very much influenced by the dynamics of 
the diversification and pressures related to the control of the ownership 
of financial institutions, as is clear from the astonishing growth of “free 
credit balances” managed by brokerage firms and by current account 
management services, including privileges similar to the chequing 
accounts which some of them offer.*®8 

From the beginning of the 1970s, Ontario limited to an overall max- 
imum of 25 percent and to an individual ceiling of 10 percent the rate of 
participation by non-residents of Canada in the ownership of brokerage 
firms registered with the Ontario Securities Commission.® Self- 
regulating bodies followed the Ontario lead and have incorporated sim- 
ilar measures applying to their members into their internal regulation.*/° 
On the other hand, following the Parizeau, Bouchard, and Tetley 
reports, Quebec adopted an open-door policy with respect to foreign 
investment in this sector, preferring to exert minimal local control over 
participants.*7! The Quebec Securities Commission supported this pol- 
icy by reversing the decisions of the Montreal Stock Exchange that were 
prejudicial to foreign investors and by prohibiting any restriction of this 
type which related to public brokerage firms registered in Quebec.272 

Domestically, with regard to public ownership of brokerage firms, the 
Ontario measures provide that no one (other than a industry investor) 
may own, without the prior approval of the Ontario Securities Commis- 
sion and the self-regulating bodies concerned, more than 10 percent of all 
of the voting rights attached to the issued and outstanding securities of a 
brokerage firm that is amember of one or other of these organizations. In 
addition, at least 40 percent of the directors of such a firm must be 
memibers.- 

The debate on the ownership of brokerage firms is part of the much 
larger issue of the diversification of financial activities. In 1976, a joint 
committee of the securities industry took the view that stockbrokers and 
investment dealers should not get involved in the activities of banking, 
trust, loan, or life insurance companies (collectively known as 
“restricted companies’’). On the other hand, the committee felt that 
these companies’ diversification into non-financial activities would be 
acceptable only to the extent where such penetration would be carried 
out through separate companies and where it would not harm brokerage 
activities. In 1977, the Toronto Stock Exchange adopted the committee’s 
recommendations and required that it be given prior notice of its mem- 
bers’ plans for diversification.*74 
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At the time of the public hearings held in 1982, the Ontario Securities 
Commission waffled over the issue of diversification. It reiterated its 
preference for the “four pillars” theory, and a majority of the commis- 
sioners concluded that restricted companies should not be allowed to 
have a direct or indirect interest in the property of a dealer or in a holding 
company that controls such a dealer. On the other hand, this same 
majority was opposed to the idea that dealers should be able to invest 
directly or through affiliated companies in the share capital of restricted 
companies. In 1982, while waiting for its recommendations with respect 
to the ownership of institutions to be approved by the competent author- 
ities, the commission decreed a moratorium upon which it based its 
refusal to approve any participation above 10 percent by a restricted 
company in a member brokerage firm of either the Toronto Stock 
Exchange or the Investment Dealers Association of Canada. With 
respect to diversification by networking, by which the dealers become 
preferred agents of restricted companies for certain types of operation, 
the commission demonstrated caution in accepting the principle, subject 
to prior approval in each case by the commission itself, by the superin- 
tendent of loan and trust companies, and by the independent regulatory 
associations involved.*7> 

The whole question soon resurfaced, however, when Daly Gordon 
(now Gordon Capital) announced its intention to create, in equal part- 
nership with the Belgian company Lambert-Brussels Corp., a company 
whose mandate was to operate on markets that were not subject to the 
control of the Ontario Securities Commission, including those pertain- 
ing to foreign investment. The self-regulating bodies (the Toronto Stock 
Exchange and the Investment Dealers Association of Canada) exercised 
their right to veto this project; the Ontario Securities Commission then 
organized new public hearings (in November and December 1984), this 
time to study not only the regulation of ownership in the context of 
foreign investment and Canadian investment but also the advisability of 
maintaining exemptions from registration with the commission.?’© The 
commission, noting the changes that had occurred in the financial mar- 
kets, recommended in its report, which was made public in February 
1985, arestructuring of the existing regulatory framework on the basis of 
two premises:the maintenance of a significant degree of Canadian 
ownership of securities firms; and respect for the segregation of the 
activities of the various institutions which make up the Canadian finan- 
cial system according to the “four pillars” guidelines.?7’ 

With respect to ownership, non-resident as well as financial institu- 
tions (including on an individual basis) would be permitted to own up toa 
maximum of 30 percent of the voting rights or equity participation of a 
brokerage firm registered with the Ontario Securities Commission. On 
the other hand, investors (other than industry investors and those who 
were neither non-residents nor financial institutions) would be permitted 
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joint ownership of up to 49 percent of the participating or voting shares of 
such a brokerage firm, though each investor would be restricted to a 
ceiling of 30 percent. In addition, in all of the cases described above, an 
industry investor would be required to control at least 51 percent of the 
voting rights or equity participation of the dealer registrant as soon as the 
investments — whether by non-residents, financial institutions, or resi- 
dent investors other than industry investors — together exceeded 
10 percent of the participating or voting shares of that firm.?78 

Instead of raising the ceilings for investment by authorized non- 
residents, the Ontario Securities Commission recommended that 
brokerage firms who wanted to do business in Ontario and whose 
participating securities were more than 30 percent owned by non-resi- 
dents should be required to register with the commission as a “foreign 
dealer registrant.” The maximum aggregate of the capital of brokerage 
firms subject to such conditions would be 30 percent of the whole 
securities industry.?’? In addition, each of them would be limited to a 
maximum of 1.5 percent of the total capital of the industry. Finally, the 
selection and number of brokerage firms authorized to operate in this 
capacity would be at the discretion of the commission. Brokerage firms 
controlled by non-residents would, however, be exempt from the obliga- 
tion to register if their operations in Ontario were limited to activities 
which facilitated the financing of Canadian issuers outside Ontario or 
which allowed Canadian investors to deal in securities outside the 
province. 280 

In fact, for the first time, the Ontario Securities Commission has 
suggested extending its regulatory power to numerous financial transac- 
tions which are subject to a scheme exempt from OSC’s controls.2°! 
Thus, there will be demands for eliminating registration exemptions for 
private investments, as well as those given to certain financial institu- 
tions and certain purchasers. Consequently, the private subscription of 
securities as well as the provision of brokerage services will be permissi- 
ble only through persons duly authorized by the commission. Finally, 
the commission has said that brokerage firms may distribute financial 
products of other financial institutions, provided that the prior approval 
of the director of the commission is given in each case.2°3 

On the other hand, several months before the Ontario Securities 
Commission published its 1983 report on the ownership and diversifica- 
tion of brokerage firms, the Quebec Securities Commission had already 
opted for diametrically opposite solutions to the same problems. On the 
basis of the principle that ““free competition constitutes one of the basic 
postulates of our economic system,” the Quebec Securities Commis- 
sion said that “artificial barriers to the ownership of companies in a 
particular sector are justified only in circumstances when the normal 
rules of competition are deficient and put the public interest at risk.” 
Thus, the Quebec commission affirmed its intention not to oppose 
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takeovers or the strengthening of a strong position (in other words, more 
than 10 percent of the voting shares) in a brokerage firm by anyone 
(including a restricted company) “‘unless there are specific grounds for 
believing that this transaction is contrary to the public interest or that the 
future shareholder does not meet the tests of integrity, competence and 
solvency required by the Act.” Inthe same spirit of free competition, the 
commission expressed the opinion that it was not appropriate arbitrarily 
to prohibit a dealer “from exercising activities other than those which he 
would traditionally exercise or from buying voting securities with the 
voting rights of a person exercising another activity including a financial 
activity [translation],” to the extent that everything is carried out by an 
intermediary acting on behalf of one or more distinct legal entities.784 


CAISSES POPULAIRES AND CREDIT UNIONS 


Quebec caisses populaires are very much involved in diversifying their 
activities. Thus, the Mouvement Desjardins has founded or acquired 
various institutions and companies in the fields of general insurance (Le 
Groupe Desjardins, Assurances générales), life insurance (Assurance- 
vie Desjardins and La Sauvegarde, compagnie d’assurance sur la vie), 
trust and securities services (Fiducie du Québec), investment (La 
Société d’investissement Desjardins), and the financing of commercial 
companies (Crédit industriel Desjardins Inc.). In addition, the Quebec 
minister of finance is already committed to modernizing the applicable 
legislation in order to sanction the expansion and diversification of the 
group’s activities. Finally, in September 1984 the Quebec Securities 
Commission granted an exemption to any caisse populaire that wanted 
to advertise securities eligible under the Quebec stocks savings plan, in 
the context of a dividend re-investment plan or a stock subscription 
plan, and on the services offered by the Fiducie du Québec.*8> The 
institutions which are members of the Canadian Cooperative Credit 
Society want to expand their powers considerably, especially with 
regard to commercial and international loans, liquidity ratios, and bor- 
rowing ratios.7°© 


FUNCTIONAL REGULATION 


Because of the effects of reduction or maturity in some financial sec- 
tors, because of the size of financial institutions, and because of mod- 
ern technology and government policies, competition intensifies and 
exacerbates tensions between the various institutions that are subject 
to distinct legislative and regulatory provisions. In its examination of 
deposit institutions, the Economic Council of Canada recommended a 
functional approach to the regulation of financial institutions in such 
circumstances. 787 
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A functional rather than an institutional approach to regulation raises 
the specific problem of accommodating the legislative powers of Parlia- 
ment and the provincial legislatures. In the case of Canadian Pioneer 
Management Ltd., the Supreme Court relied on the formal and institu- 
tional test rather than on the functional test in dividing the respective 
responsibilities of Parliament and the provinces. In order to introduce 
functional regulation, a very high degree of federal-provincial coopera- 
tion will be necessary; otherwise there is likely to be a shift toward a 
national regulatory structure of all financial institutions.2°° In addition, 
the implementation of a functional system of regulation would probably 
mean that institutions performing the same operations would have to 
submit to the same obligations; for example, institutions that accept 
deposits from the public and offer chequing account services would be 
required to deposit reserves in the Bank of Canada.?®? 

The federal government has now set up a joint advisory committee 
which includes representatives from the federal government and from 
industry (initially the MacLaren Committee); but the provinces have not 
been asked to join it, a fact that offended the Quebec minister of finance, 
Jacques Parizeau, to the consternation of critics of his program to 
diversify Quebec financial institutions.*?° In the wake of the work of the 
committee, the minister of state for finance, Barbara McDougall, was 
expected to present, in April 1985, the outline for an in-depth reform of 
the system for regulating the financial institutions sector. In a bold 
statement the federal government has proposed increasing competition 
between financial institutions, improving user services, and making 
financial markets more efficient by allowing banking institutions (future 
banks in Schedule C) and non-banking institutions to come together 
under the umbrella of a financial holding company. 

As far as the government is concerned, the new legislation will present 
no barrier to the use of the ordinary distribution and marketing systems 
that are subject to provincial regulations and requirements with regard to 
licences. However, in order to facilitate surveillance, to assess the 
liquidity of financial institutions and the application of deposit insur- 
ance, the said institutions and financial holding companies would remain 
distinct legal entities. In addition, holding companies would be subject 
to the same provisions for the restriction of foreign ownership as those 
that exist in legislation with respect to trust and insurance companies, 
while the future banks listed in Schedule C would be subject to the same 
restrictions as those in Schedule A. Increased competition in the field of 
commercial loans would therefore be achieved through investment com- 
panies rather than by expanding the commercial lending powers of trust 
companies and other non-banking institutions. In addition, the federal 
government’s green paper recommends a tightening of control over self- 
dealing transactions, as well as over those that involve conflict of inter- 
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est, and a restructuring of the supervision of all financial institutions by 
the creation of a new administrative agency.??! 

The absence of uniformity in federal regulatory measures and provin- 
cial measures is aresult of the very dynamics of the specific aims of each 
of these levels of government. According to Professors Chant and Dean, 
the federal and provincial authorities respond to market forces in dif- 
ferent ways, according to their different assessments of the costs and the 
benefits of regulating financial institutions. Thus, the provincial reg- 
ulatory authority is particularly sensitive to the transfer, through 
spillover, of the advantages of its regulation outside its territory. In 
addition, the provinces are naturally inclined to want to reduce the costs 
of federal regulation while maintaining the benefits for their citizens. 
Finally, the peculiarities of the financial markets and of the institutions 
which serve them sometimes explain the reasons for an apparent nor- 
mative discrepancy. Thus, in the insurance sector, it is clear that the 
Quebec legislation reflects the maturity and size of the financial institu- 
tions involved.?92 


Technology and the Payments System 


Technological developments profoundly alter the methods of payment in 
Canada. Automated teller machines are in use throughout Canada and 
their number is rapidly increasing; direct transfers and pre-authorized 
debits are also increasing rapidly. Debit cards will probably make their 
appearance by 1987.773 Interbank payment is moving resolutely toward 
computerization under the auspices of the Canadian Payments Associa- 
tion, whose mandate specifically includes a plan to develop “a national 
payments system.”?94 The legal and constitutional problems accom- 
panying these changes have been the subject of many studies, which 
point out the necessity of modernizing the relevant legislation.??° 

The Canadian payments system is now governed by the Bank of 
Canada Act, which provides that the central bank is the reserve bank and 
the final payment bank for deposit institutions; by the Bills of Exchange 
Act, which provides for the rights and privileges of parties to bills of 
exchange or cheques; and by the Canadian Payments Association Act, 
which establishes the terms and conditions of compensation between 
member institutions.?7° It is possible that Parliament could enact legisla- 
tion on electronic transfers (similar to the American Electronic Fund 
Transfer Act), because of its jurisdiction over banks and currency.??’ 
Similarly, it is possible that the provinces have the power to legislate to 
protect those using automated payments systems, with respect to 
deposit institutions within provincial jurisdiction.778 

It therefore seems unlikely that the movement of capital will suffer 
very much as a result of the duality of federal and provincial legislation. 
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Current indecision is the result of the absence of existing regulation, 
rather than the result of a conflicting overlap between the two levels of 
government. 


Securities Transactions 


We have already discussed the doctrinal work carried out by a federal 
task force during the 1970s with the intention of working out a federal 
securities legislation. The reasons given for enacting such legislation are 
the national and international character of the market, increased auto- 
mation in the Canadian stock exchange network, the assumed inability 
of provincial bodies to provide harmonious regulation of operations 
which overreach their respective territories (as well as the desire to 
standardize measures), and the strong competition of the American 
stock market. The federal plan to create national securities legislation 
was not at all well received by the provinces.7?? Consequently, the 
federal authorities have adopted a wait-and-see attitude, preferring to 
avoid controversy. 

The joint Senate and House of Commons committee suggested in 1972 
that the regulation of stocks and securities should come under “common 
jurisdiction with the federal Parliament prevailing [translation],” affirm- 
ing that the absence of uniformity of legislation from one province to 
another amounted to “a lack of protection for the investor [transla- 
tion].”°° This statement seems to be an exaggeration, judging from the 
Canadian Bar Association’s description of the provinces’ exercise of 
their authority in these matters. The bar association was also very 
hesitant about the prospects of concurrent regulation, since such a 
situation could be harmful “to shareholders and to entrepreneurs since 
they would have to take two regulations and two administrations into 
account [translation].” In spite of the problems related to provincial 
regulation of the securities market, the bar association concluded that 
the latter “should generally come under provincial jurisdiction”; mea- 
sures to protect the public would not create direct barriers to the move- 
ment of capital, since their purpose would simply be to help investors 
make a choice.*®! 


Institutional Investors 


Intervention by financial institutions that invest in companies’ shares 
and debt securities, and in public-sector debts is clearly increasing. 
Since several years ago, trading by individuals has represented only 49 
percent of the total value of trading on the Toronto Stock Exchange; 
shares held by pension funds alone represented (at the end of 1976) 15 
percent of the stock market value of Canadian shares quoted on that 
exchange.*°* According to a recent study prepared for the Business 
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Committee on Pension Policy, the assets of pension funds at the end of 
1981 represented some $137 billion, and the rate of accumulation reached 
23 percent of the gross annual savings in Canada, as against 12 percent at 
the beginning of the 1960s. Large financial institutions have significant 
investments in common stocks, particularly the Caisse de dépét et 
placement du Québec, the Alberta Heritage Savings Trust Fund, pen- 
sions plans held in trust, and insurance companies.34 

Such activity by investors who specialize in the investment in par- 
ticipating securities prompts the statement that there are actually two 
levels to the financial market, the first being made up of shares in 
companies favoured by institutional investors, and the second consist- 
ing of other securities which do not enjoy this support.2°5 However, this 
phenomenon does not seem to have interfered with the effective opera- 
tion of financial intermediation. Indeed, using the test proposed by the 
Business Committee on Pension Policy (which says that owning more 
than 10 percent of all the shares or bonds on the markets would give its 
owner a dominant position), we note that there is now no institution in 
such a position. Undoubtedly, the anticipated increase in public pension 
funds could mean that one of them will exceed the above-mentioned 
limit. However, neither the federal government plan nor the Ontario 
government plan?°° includes the expansion of public pension funds; the 
intention is, rather, to use tax deductions to encourage individuals to 
save. (Quebec’s position remains vague in this regard.) We can expect 
that the money thus channelled into private pension funds will be 
divided among numerous financial institutions, and this will reduce the 
risk of one of them acquiring a dominant position on the stock or bond 
market. The only apparent distortion affecting the efficient allocation of 
capital with respect to pension funds is a result not of their relative 
importance on the financial markets but of investment restrictions 
imposed upon them in the various segments of these markets (‘‘market 
avoidance’’). The Economic Council of Canada has also demonstrated 
its preference for an increase in investment in public pension investment 
through financial markets.3°7 

The issue of institutional investors — pension funds, life insurance 
companies, trust companies — controlling commercial companies 
remains in dispute. The federal government is considering lowering, 
from 30 to 10 percent, the proportion of share capital which a loan, trust, 
or life insurance company can own in a commercial company, (except in 
certain specific cases), and Ontario seems to favour applying such a 
restriction to the loan and trust companies under its jurisdiction. In 
addition, certain interest groups hope that a 10 percent ceiling will be 
placed on voting rights held by public institutions (such as the large 
public-sector banks).3° 

In general, the provincial and federal legislatures have taken the view 
that being the owner of 10 percent of the voting shares of a company 
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makes one an insider, and that anyone who owns 20 percent of such 
shares is in a position of control. According to a survey published by the 
Montreal Stock Exchange in 1982, only 22 of the 400 largest Canadian 
commercial companies did not have at least one shareholder holding 
20 percent or more of their voting shares. Of the others, 187 were 
controlled by foreigners, 145 by individual Canadians, 17 by cooper- 
atives, and 29 by governments. Being in a position of control is therefore 
the norm in Canada and diffused ownership is the exception, although 
large Canadian companies (Canadian Pacific, Bell Canada, Alcan) are in 
this category.3° 

The behaviour of institutional investors in their capacity as share- 
holders is very controversial. Should they or should they not be 
deprived, completely or partially, of the voting rights attached to their 
shares? To what extent should they be permitted to interfere in the 
management of the companies which they control? Should there be 
different standards for private institutional investors and for public 
investors such as the Caisse de dépét et placement du Québec and the 
Alberta Heritage Savings Trust Fund? Most of these institutions are 
deemed to act as a “trust bond,” in other words to find the most 
appropriate and most prudent profit-risk combination in order to honour 
their commitments to their depositors. To the extent that they act as 
trust bonds, it does not seem that there are any objective reasons (aside 
from the independence of the companies) to prevent them from acquir- 
ing a dominant position in a given company. In fact, some claim that it is 
unfair to deprive an institutional investor of the voting rights attached to 
its shares, since such rights are one of the best means of protecting 
money invested.>!0 

The experience of the past few years has created certain doubts about 
the appropriateness of giving public institutional investors (e.g., Caisse 
de dépot et placement du Québec and the Alberta Heritage Savings Trust 
Fund) the double mandate of honouring their trust bond obligations and 
encouraging economic development in their province. Some groups 
which appeared before the Royal Commission on the Economic Union 
and Development Prospects for Canada demonstrated their strong oppo- 
sition to the continued expansion of public banks or, at the very least, 
their concern over these institution’s investment policies.?!! 

The Caisse de dépot et placement du Québec’s act of incorporation 
authorizes it to invest up to a maximum of 30 percent of its total assets in 
the common shares of companies, and it sets at 30 percent the ceiling on 
investment in the common share capital of any company. The act also 
contains several provisions whose purpose is to guarantee the caisse’s 
independence of action. Its president is appointed for ten years, and his 
salary cannot be reduced. In addition, the minister of finance cannot 
issue guidelines to the caisse, and the caisse may act entirely as it 
wishes, without governmental intervention, within the limits of the 
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powers conferred by its act of incorporation. This formal separation 
does not seem to have been taken seriously, and the caisse was sus- 
pected of having been involved, along with the Quebec government, ina 
kind of “rampant socialism.” 3! 

With respect to the Alberta Heritage Savings Trust Fund, there are 
direct organic links between the Alberta government and the fund. The 
provincial treasurer is responsible for managing the money, and the 
provincial cabinet is its investment committee. Since 1982, the fund has 
acquired voting shares in commercial companies (through the Commer- 
cial Investment Division) but without ever exceeding the ceiling of 
5 percent of the shares issued and outstanding.?!3 The decision-making 
mechanism used to manage the fund coincides with the views of the 
Alberta government, which sees itself as activist and interventionist for 
“the benefit of the province.” This approach is controversial, since it 
involves the use of the fund’s resources for the benefit of the province;in 
addition, it is feared that the very size of the fund will create distortions 
on the financial market, since the fund has a major advantage in com- 
parison with private financial institutions, namely fiscal immunity, as 
provided by s.125 of the Constitution Act, 1867.>'4 


The Free Movement of Capital 


Does the duality of legislative regimes for supervising financial institu- 
tions create distortions that interfere with the movement of capital 
within the Canadian economy as a whole? Debates over repeated 
attempts to extend banking legislation to all deposit institutions do not 
lead to such a conclusion. The argument related to the management of 
the monetary function has never really been accepted. Indeed, the 
effectiveness of the Bank of Canada’s monetary policy has really not 
suffered from the fact that Parliament does not exercise direct and full 
jurisdiction over all of the institutions in question. However, a develop- 
ment which favours the functional regulation of financial institutions 
could, for reasons of equity, mean that all institutions that want to take in 
public deposits and to offer chequing accounts would be subject to the 
control of the Bank of Canada. 

To justify subjecting all deposit institutions to the same authority, 
some observers have cited the fact that depositor confidence depends 
not only on the state of health of the institution with which they are 
dealing, but also on the security offered by other similar establishments. 
The creation of the Canada Deposit Insurance Corporation and the 
Régie d’assurance-dépots du Québec reduced this fear by providing a 
safety net. By virtue of the Investment Companies Act, the Canada 
Deposit Insurance Corporation can even make short-term loans, as a 
lender of last resort, to consumer credit corporations controlled by 
Canadian residents. In order to satisfy potential short-term liquidity 
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requirements, the corporation has also entered into agreements with the 
Credit Union Stabilization Corporation (Alberta), the B.C. Credit Union 
Reserve Board, and the Saskatchewan Credit Union Mutual Aid Board. 
The Economic Council of Canada, while pointing out the imperfections 
of the system, nevertheless concludes that it is effective.3! 

The serious crises that have affected caisses d’entraide économique in 
Quebec (since organized into Societés d’entraide économique) and cer- 
tain provincial or federal trust or mortgage loan companies have, to date, 
not caused general panic that would be harmful to deposit institutions as 
a whole. It is clear that the existence of deposit-insurance has had a 
stabilizing influence in the face of these events, and that the cooperation 
of the various government bodies concerned has mitigated their con- 
sequences.?!© In addition, in January 1983, the Canada Deposit Insur- 
ance Corporation increased depositor protection from $20,000 to 
$60,000.3!7 In short, the duality of the legislative regime does not seem to 
have created any significant or lasting distortions in the capital markets. 

Potential diversification of the activities of deposit institutions does, 
however, pose a definite problem; we must “‘first of all revise completely 
the means of financing deposit insurance [translation],” as the Con- 
fédération des caisses populaires et d’économie Desjardins pointed out 
in its submission to the Royal Commission on the Economic Union and 
Development Prospects for Canada. Indeed, fairness would seem to 
demand that deposit institutions which diversify should pay premiums 
to the Canada Deposit Insurance Corporation or the Régie d’assurance- 
dépdts du Québec, the premiums varying according to the additional 
risks assumed.?!® Finally, it should be noted that the Canada Deposit 
Insurance scheme produced some harmonization of the rights of mem- 
ber institutions.7!9 The recent creation of the Canadian Payments Asso- 
ciation has allowed provincial deposit institutions full participation in 
the Canadian payments system. On the other hand, these institutions 
must first show that they are covered by a federal deposit insurance and 
inspection plan or by a similar provincial plan, and they must maintain a 
deposit account at the Bank of Canada and a margin of credit for 
compensation. 

Financial institutions have now reached a new stage as a result of 
automation and the development of one-stop service centres which 
allow clients to use one financial institution for most of their needs. This 
development paves the way for the advent of financial “supermarkets,” 
and its apparent disorder is the result of the multitude of standards 
created not only by the application of the “four pillars” theory but also 
by the multiplicity of legislation involved. In any case, the circulation of 
capital does not seem to have suffered unduly, but, on a regulatory level, 
the situation creates competition whose economic effects are difficult to 
assess. 
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Finally, it is unlikely that technological progress will interfere with the 
free movement of capital; Parliament’s legislative jurisdiction seems to 
us to be sufficiently all-encompassing to allow it to intervene as neces- 
sary. With respect to securities transactions, interprovincial cooperation 
has produced considerable harmonization, without, however, managing 
to avoid a certain number of irritants. Finally, the presence of institu- 
tional investors, private and public, on the financial markets causes 
controversy over the degree of concentration allowed, over the effec- 
tiveness of financial markets, over relations between the private sector 
and the public sector, and over the objectives of “building the province” 
or “building the country.” 
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Chapter 3 


Beyond Intervention 


The debate over economic mobility is basically centred on measures 
taken by public authorities to regulate the flow of labour, goods, ser- 
vices, and capital; consequently, only non-tariff barriers erected by 
public authorities are considered, and little attention is paid to the 
behaviour of other economic parties. Theoretically, the reduction or 
even the removal of public barriers to the free movement of goods and 
factors of production actually creates a free market, which can then 
distribute resources in the most efficient manner. But it would be foolish 
to neglect the influence of private-interest groups, which can also thwart 
this objective. 


The Power of the Private Sector 


The “political” power of private companies Is indisputable; it even tends 
to increase with the combined influence of the international division of 
labour, the internationalization of capital markets, and the technological 
revolution. In his study on the power of corporations, Professor Beck 
points out that the business community is, in many ways, performing a 
public activity when it makes its many decisions, and this fashions 
economic development.?2! Close business relations between various 
groups, strong concentration in the ownership and control of the activi- 
ties of Canadian businesses, the weakness of Canadian measures to 
stimulate competition, interrelationships in boards of directors, close 
links between financial capital and industrial capital, and the participa- 
tion of commercial companies in the development and formulation of 
government policy have all been meticulously documented and have 
engendered bitter debates. The business “culture” has already shown 
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that it is capable of creating real obstructions to the movement of capital, 
obstructions which the market seems incapable of overcoming.322 


The French-speaking and English-speaking 
Business Communities: A Union of Solitudes? 


In the 1960s, the Royal Commission on Bilingualism and Biculturalism 
pointed out the problems posed by the economic integration of the 
English-speaking and French-speaking business communities.323 At the 
same time, the Comité québécois d’étude sur les institutions financiéres, 
while adhering to the principle of maximum freedom for the movement 
of private capital, said that this principle was meaningful only in a world 
in which all factors of production were perfectly mobile, including 
labour. But Quebec’s particular cultural and linguistic character means 
that this mobility is only relative .324 

Professor André Ryba’s work (at the beginning of the 1970s) shows 
that the relative erosion of the Quebec financial sector is due to the 
concentration of the finance industry in Toronto.325 In view of the 
importance of financial infrastructure to economic development, the 
Quebec government’s efforts were at that time directed toward maintain- 
ing and developing the financial institutions which were likely to ensure 
the vitality of financial intermediaries on the provincial scene. The 
current reform of the Quebec scheme for regulating financial institutions 
is aimed at reinforcing this sector. Among other things, the moderniza- 
tion of securities legislation, together with a vigorous revival strategy, 
has in the past few years strengthened the position of the Montreal Stock 
Exchange. The Quebec government hopes to achieve similarly satisfac- 
tory results in the growth of other Quebec financial institutions by means 
of major amendments made recently to its insurance legislation and 
through amendments to be made in the near future to the legislative 
framework governing trust companies and caisses populaires.326 

The French-speaking financial sector has developed apart from the 
English-speaking business world?27 and the coexistence of the two is 
still marked by a certain chauvinism, as the Laurentian Group pointed 
out in its submission to this Commission: 


The “entrepreneurship” of Quebeckers is also threatened, on the one hand 
by the fact that certain provinces and a portion of their business communi- 
ties are not very receptive and, on the other hand, within Quebec, by a 
chauvinism toward anything which is foreign to us [translation].328 


From this point of view, it is interesting to note that a significant number 
of members of the press and of the French-speaking business world in 
Quebec have perceived the federal Bill S-31 as a means of preventing 
French-dominated financial agencies from counteracting the English- 
speaking hold over major economic organizations.329 
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To correct the relative weakness of the French-speaking business 
community, Quebec has taken a liberal attitude toward local and foreign 
private investment, and it has tried to educate the powerful public sector 
in order to attain the priority objectives which the market has denied 
it.339 It is in this context that the Caisse de dépot et placement du Québec 
was created in 1965, and was given the mandate of stimulating growth in 
Quebec and of administering its funds with care. One of the supplemen- 
tary objectives which the founders of the Caisse de dépdt et placement 
du Québec had in mind was to expand the bond market in Quebec in 
order to free the government from the monopoly of certain financial 
aveniss 2! . 

The strategic importance of the caisse was confirmed in the report of 
the Comité d’étude sur les institutions financiéres (1969), which recom- 
mended channelling money from Quebec public-sector pension funds to 
the caisse to enable it to become “‘as large as possible” as soon as 
possible. A decade later, the Groupe de travail sur l’épargne au Québec, 
while insisting on the predominant role of the trust bond (defined as a 
bond which gives the best financial return compatible with security of 
capital and the nature of the liabilities), showed a keen interest in the 
participation of the caisse in the economic development of Quebec.?* 

According to a recent survey, Quebec business leaders’ perception of 
the caisse is that there is a gulf between French-speaking people, who 
support it, and English-speaking people, who remain guarded. On the 
other hand, a majority in each group fears that there will be “cautious 
nationalization [translation],”’ both directly and through the caisse’s 
association with other organizations, private or public, in order to 
control companies.??3 The caisse has become the obvious symbol of the 
French-speaking presence among major financial institutions in Canada, 
and it is perceived by many as a bridgehead of “French power” in 
financial circles. It sometimes acts as a regular merchant bank by 
facilitating the reorganization of companies or the creation of con- 
glomerates, and it has certainly had a significant impact on the industrial 
structure of Quebec.?34 The debate on reassessing the mandate and the 
structure of the caisse continues. Thus, the Conseil du patronat du 
Québec has advocated dividing the caisse into several autonomous entities, 
each in competition with the others, and of reducing from 30 to 10 percent 
the number of voting shares which it may own in a company.?*° 


Tension Between Central and Western Canada 


The western provinces have always been suspicious of Canadian banks, 
accusing them of stimulating central Canadian development at their 
expense. This frustration has provoked numerous attempts on their part 
to establish financial institutions that are capable of meeting their 
needs.236 In 1973, the Conference on Economic Prospects for the West 
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provided the setting for a confrontation on this point between the gov- 
ernments of the western provinces, the federal government, and the 
major banks, a confrontation which centred on the federal government’s 
proposal to allow one or more of the provinces to own jointly up to 
25 percent of the participating capital of a new bank, and then to reduce 
this proportion to 10 percent within an agreed period of time.237 This 
idea was gradually accepted, and in spite of the opposition of the Senate 
standing committee on banking, trade, and commerce, it was finally 
incorporated into the Bank Act in 1980.338 Moreover, in the spring of 
1984, through the Alberta Heritage Savings Trust Fund, the Alberta 
government took the opportunity which presented itself to acquire 
5 percent of the share capital of the recently established Bank of 
Alberta. 

In addition, in its 1984 white paper on industrial and science policies 
for Alberta, the Alberta government repeated its historical claims and 
announced its intentions with respect to the growth of regional financial 
institutions. Summarizing the events of the last decade (the creation of 
regional banks, the installation of senior officials of major Canadian 
banks in Alberta, and the particular role which has devolved to treasury 
branches), the white paper concludes: ‘‘With head offices here, 
entrepreneurs can feel they are relating to senior decision-makers who 
share similar backgrounds and information.”339 The policy statement 
listed and suggested several scenarios for managing local deposit institu- 
tions and for revitalizing the Alberta Stock Exchange, and it calculated 
the potential advantages of the development of an “Alberta” insurance 
industry. (“An Alberta-based life insurance industry would be more 
aware of and sensitive to a wide range of investment opportunities 
heres) 72 

The promotion of western financial interests took a spectacular step 
forward with the inauguration of the Alberta Heritage Savings Trust 
Fund in 1976. The premier of Alberta, Peter Lougheed, said at that time 
that the fund had four primary objectives, namely: 


¢ tocreate a source of income to take over from the development of non- 
renewable resources in Alberta when they are depleted; 

¢ to reduce the necessity of public borrowing; 

¢ to improve the quality of life; and 

* to diversify and consolidate the Alberta economy.34! 


The fund has been used to advantage to protect Albertans from the 
“rainy days” of the recession, and it will be called upon to play an 
important role in the plan for industrial and technological revival, which 
was announced by the Alberta government in the summer of 1984.342 
With $13.7 billion in resources (at March 31, 1984) and predictions of 
rapid growth (despite a temporary reduction from 30 percent to 15 per- 
cent in the transfer of income from natural non-renewable resources and 
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in the payment of its net income into the province’s consolidated 
fund),343 the fund is viewed with some suspicion in various financial and 
political circles. 

Another example of the political willingness of western provincial 
governments to participate directly in the financial sector is the enact- 
ment by the British Columbia legislature, in 1975, of the Savings and 
Trust Corporation of British Columbia Act.>*4 Although it has not yet been 
promulgated, this act nevertheless reflects the willingness of Brit- 
ish Columbia to compete with market forces when necessary. 


Conclusion 


In summary, intervention by provincial public authorities in capital 
markets meets their desire to deal with certain regional irritants or 
imbalances. If it is not accompanied by carefully considered exceptions, 
the incorporation into the Constitution of the principle of the free 
movement of capital could seriously interfere with desirable interven- 
tions in the capital markets, without, however, reducing antagonism 
between interest groups. Thus, the creation of powerful public financial 
intermediaries whose legitimacy is derived from the legislatures which 
control them, such as the Caisse de dépot et placement du Québec and 
the Alberta Heritage Savings Trust Fund, balances two distinct political 
concepts. Building the province and building Canada, it challenges the 
traditional concept of the respective roles of the federal government and 
the provincial governments in building a Canadian common market and 
in developing the economy in general. On another level, it represents the 
whole issue of direct government investment in the private sector, to 
which there is strong opposition.*+° 
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Chapter 4 


Proposals for Reform: 
A Historical Review 


Some of the private and public groups that were involved in the issue of 
the free movement of capital during the 1970s have proposed various 
amendments to the Constitution. The Canadian Bar Association has 
suggested that there should be included in the Constitution the principle 
that Canada constitutes an economic union, and a provision (clearly 
inspired by the terminology of European Economic Community law) 
which provides for ‘“‘the acceptance of goods, services and capital from 
one province by each of the other provinces without imposing duties or 
quotas, fees or other similar measures, except if necessary for reasons of 
health or public safety [translation].” The bar association felt that the 
‘‘*health” and “‘public safety” exceptions were sufficient for the courts to 
confirm the validity of measures for protecting the public, such as those 
dealing with guaranteed deposits in the field of insurance.34° 

The Task Force on Canadian Unity affirmed that “the Constitution 
should make clear the prohibition of barriers to the interprovincial 
movement of capital.’’347 At the same time, in Ontario, the advisory 
committee on Confederation expressed its approval of the formal incor- 
poration, in the Constitution, of the principle of mobility for individuals, 
capital, goods, and information, but it hastened to add that provincial 
statutes which have secondary or minor effects on the mobility of the 
above should not be quashed. On the other hand, Ontario’s special 
legislative committee on constitutional reform is opposed to the consti- 
tutionalization of the concept of acommon market, preferring to leave to 
the mechanisms of intergovernmental relations the resolution of poten- 
tial disputes. The then Premier of Ontario, William G. Davis, had, how- 
ever, previously expressed his hope that the Canadian Constitution 
would formally recognize the principle of the free movement of cap- 
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ital.248 In its white paper entitled La nouvelle entente Québec-Canada, 
the Government of Quebec, while embracing the principle of the free 
movement of capital, concluded laconically that “each party could 
promulgate an investment code or, if necessary, adopt special rules 
applicable to certain financial institutions [translation].’’349 

In its 1980 beige paper on the renewal of the Canadian federation, the 
Quebec Liberal party expressed its support for the formal inclusion in 
the Canadian Constitution of the principle of the free movement of 
capital within the Canadian economy, subject to the power of the provin- 
ces to enact non-discriminatory laws of general application, to regulate 
the investment of certain financial institutions, and to enact laws with 
respect to health, public safety, and professional organization. However, 
while embracing the principle of the free movement of factors of produc- 
tion within the Canadian economic union, the Quebec Liberal party has 
since abandoned a constitutional solution (an improved s.121), indicating 
that it would prefer to see an interprovincial code of ethics implemented. 
The major advantage of such a code would be that it would avoid the 
strictness and rigidity of the judicial process while maintaining the 
flexibility of the political process for resolving conflicts.35° 

The Canadian government explained the theoretical bases for its 
demand for increased economic power at the time of the meeting of the 
continuing committee of ministers on the Constitution (July 1980).35! 
Challenging restrictions on the free movement of capital within the 
Canadian economic union, it affirmed that “there are compelling rea- 
sons for securing in the Constitution the basic of national rules of our 
economic union and for ensuring that both orders of government abide 
by these rules” while at the same time admitting, on the other hand that 
“the constitutional securing of absolute economic mobility within 
Canada would obviously be incompatible with the maintenance of a 
federal system.” And it concluded that, ‘wherever they may have been 
born or have chosen to reside in the country, Canadians should be free to 
take up residence, to acquire and hold property, to gaina livelihood. . . 
in any province or territory of Canada, provided that they abide by the 
laws of general application of that province or territory [translation].’’352 
However, its specific suggestion with respect to capital took the form of 
expanding the scope of s.121 and s.91(2) of the Constitution Act, 1867 
rather than adding to the proposed s.6 of the Canadian Charter of Rights 
and Freedoms, which achieved this objective only “in part.”353 The 
proposed s.121 and s.91(2) read as follows: 


121(1) Neither Canada nor a province shall by law or practice discriminate in 
a manner that unduly impedes the operation of the Canadian economic 
union, directly or indirectly, on the basis of the province or territory of 
residence or former residence of a person, on the basis of the province or 
territory of origin or destination of goods, services or capital, or on the basis 
of the province or territory into which or from which goods, services or 
capital are imported or exported. 
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(2) Nothing in subsection (1) renders invalid a law of Parliament or of a 
legislature enacted in the interests of public safety, order, health or morale. 
(3) Nothing in subsection (1) renders invalid a law of Parliament enacted 
pursuant to the principles of equalization and regional development to 
which Parliament and the legislatures are committed or declared by Parlia- 
ment to be in an overriding national interest or enacted pursuant to an 
international obligation undertaken by Canada. 

(4) Nothing in subsection (2) or (3) renders valid a law of Parliament or a 
legislature that impedes the admission free into any province of goods, 
services or capital originating in or imported into any other province or 
territory. 

91(2) The regulation of trade and commerce in goods, services and capital. 
(2)(1) The regulation of competition throughout Canada and the establish- 
ment of product standards applicable throughout Canada where such reg- 
ulation or such standards are reasonably necessary for the operation of the 
Canadian economic union.354 


The present s.121 establishes the notion of a pan-Canadian common 
market with respect to the movement of goods, and some people believe 
that its prescriptions can be enforced against both Parliament and the 
provincial legislatures. This section does not confer specific legislative 
jurisdiction on either of the two levels of government; it is, rather, 
intended as a brake to the obstacles or impediments to the interprovin- 
cial movement of goods. The courts have not, however, given it sufficient 
scope to establish it as a truly constitutional method of protecting 
economic integration. 

The drafters intended that the “improved” s.121 would proscribe legal 
or usual barriers to economic mobility, but without undue restrictions on 
government measures with legitimate objectives. The expression “in a 
manner that unduly impedes” (in paragraph 1) would probably have had 
no significance, since the court would have assumed that a law or 
administrative measure ratified by a public authority is, by its very 
nature, in the public interest and does not therefore unduly impede. The 
exceptions listed in paragraphs 2 and 3 are similar to the usual list of 
police powers. It should be pointed out that such exceptions could only 
be imposed by an act and not by administrative measures. Paragraph 4 
upholds the prohibition contemplated in the existing s.121 with respect to 
interprovincial customs barriers on goods, and has extended it to ser- 
vices and to capital. 

It is interesting to note that paragraph 3 says, for the benefit of the 
central government only, that its legislation can derogate from the princi- 
ple of the free movement of capital to respect the requirements of 
regional development, equalization, the national interest, or interna- 
tional agreements. In fact, the wording of paragraph 3 implies that 
Parliament is empowered to amend legislation passed by the legislatures 
for purposes of applying international treaties. The exception for the 
‘‘national interest’? means that, for all practical purposes, Parliament’s 
power to legislate to limit economic mobility would no longer be subject 
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to the constraints of the first paragraph of the proposed s.121. Indeed, it 
seems unlikely that the courts would question the validity of a declara- 
tion of national interest by Parliament. In short, according to the text 
that was proposed initially by the federal government, the provinces 
would have had to have accepted much stronger restrictions, since 
Parliament alone was empowered to use proscribed methods to satisfy 
the perceived need for intervention. 

Saskatchewan replied by tabling its own bill, which was designed to 
incorporate into the Constitution a simple declaration of principle, 
which stated that the Canadian economic union should be maintained 
and developed, and a non-imperative agreement between Parliament 
and the legislatures to respect, in their actions, the free movement of 
people, goods, services, and capital, as well as the uniformity of laws, 
policies, and federal and provincial practices governing the Canadian 
economic union.+°> 

The preparatory work of the continuing committee of ministers on the 
Constitution gave birth to four draft bills which were brought to the 
attention of the premiers at the time of the federal-provincial conference 
on the Constitution, in September 1980. Draft Bill 1 was basically the 
same as the original federal government bill, but as far as capital is 
concerned, it considerably enlarged the exceptions offered to the prov- 
inces by adding measures of “public interest” and the reduction of 
economic inequalities between the regions of a province. The expression 
“in a manner that unduly impedes” was replaced by “in an unduly 
harmful manner.” In addition, the process of enforcement provided for 
in paragraph 7 denoted a clear desire for ‘‘dejudicialization,” since it 
was provided therein that a law or a practice deemed unacceptable was 
nevertheless valid, unless it was abrogated by the appropriate authority 
or was not ratified by the second chamber (which was then con- 
templated). The second draft bill substituted “non-discrimination” for 
“in a manner that unduly impedes.” 

Ontario’s suggestion (Draft Bill 3), which favoured the expansion of 
the scope of s.121 to guarantee the free movement of citizens, goods, 
services, and capital, was basically a repetition of the first two draft bills. 
but it eliminated the concept of a restrictive list of exceptions, including 
the national interest, in favour of a general test (Parliament and the 
legislatures would be prevented from establishing usage contrary to the 
principle of mobility and from passing an act which in essence and in 
substance was incompatible with it). Saskatchewan again suggested 
simply passing a declaration affirming the existence of an economic 
union and the non-restrictive adherence of Parliament and the legis- 
latures to the principle of the free movement of capital.35° Finally, the 
inclusion of the term “capital” in s.91(2) amended Parliament’s legis- 
lative power only and, in the absence of a similar amendment by the 
provincial authorities, was likely to produce a considerable increase in 
Parliament’s legislative powers in areas, such as the regulation of 
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securities and that of provincially incorporated financial institutions, 
which are currently under provincial jurisdiction.357 

The provinces all reacted differently to the inclusion in the Constitu- 
tion of enforceable standards guaranteeing freedom of movement for 
factors of production, especially capital. Manitoba and Quebec were 
strictly opposed to it; British Columbia and New Brunswick expressed 
their reservations; Saskatchewan, Alberta, and Newfoundland also 
agreed to incorporating a declaration of principle into the Constitution; 
Nova Scotia and Ontario were generally in agreement with the federal 
government. >°8 

Saskatchewan’s substantial argument touched on all aspects of the 
issue. That province recalled that “a very large proportion of these 
obstacles are created voluntarily by the two levels of government in 
order to achieve other social and economic objectives to which the 
political authorities attach the greatest priority. They simply constitute 
the initiatives of a responsible government, which is the very essence of 
our democratic regime [translation].”’ In addition, in concentrating its 
attention only on the explicit obstacles to economic mobility, the federal 
proposal ignored other far more important practices, such as personal 
and corporate income tax, and national policies with respect to transport 
duties and tariffs. Finally, for Saskatchewan, the recourse to courts of 
law for resolving basically social or economic conflicts seemed most 
inappropriate, since it opened the door to legal disputes over lending 
policies of the Saskatchewan Heritage Fund and over government finan- 
cial support for provincial enterprises. Extending the scope of the exist- 
ing s.121 to capital thus ran the risk of fostering judicial interpretation 
that would prohibit any important direct or indirect interference.35? 

In the fever of the constitutional negotiations of 1980-81, the case for 
strengthening the Canadian common market was abandoned in favour of 
inserting into the Constitution the Canadian Charter of Rights and Free- 
doms. Once this step had been accomplished, it did not take long for a 
liberal interpretation of the Charter to be demanded in order to guaran- 
tee the free movement of capital in the context of the promotion of 
individual economic rights. Future suggestions for constitutional reform 
could, therefore, quite easily spark lively debate on the advisability of 
including in the Charter, rather than in s.121 of the Constitution, the 
principle of the free movement of factors of production. In its provisional 
report entitled Challenges and Choices, the Royal Commission on the 
Economic Union and Development Prospects for Canada has demon- 
strated clear concern over this matter.7©° 


Various Solutions 


As mechanisms for reinforcing the Canadian economic union, the pos- 
sibility of either an improved version of s.121 of the Constitution Act, 1867 
or an expansion of s.6 of the Canadian Charter of Rights and Freedoms, 
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or even the enactment of an interprovincial code of ethics, would all 
formally inscribe the principle of the free movement of capital into the 
institutional fabric of the country; but, depending upon the solution 
adopted, it would also reflect very different interpretations of this 
principle. 

An addition to s.6 of the Charter would probably confirm adherence to 
the laissez-faire principle, in which the primacy of individual rights is 
legitimately opposed to the efforts of the public authorities to regulate 
the economy. American experience prior to Roosevelt’s New Deal pro- 
vides an eloquent example of a reduction in the power of public authori- 
ties in the face of liberal imperatives evoked in substantive due process. 
The Supreme Court of the United States had to undergo a veritable 
judicial revolution (as distinct from the process of amending the Consti- 
tution, which is within the political arena) in order to break the impasse 
and authorize vigorous government intervention in economic mat- 
ters.3°! In Australia, the adherence of the Privy Council and the Austra- 
lian High Court to the primacy, in the commerce clause, of individual 
economic rights over the two levels of government created strong juris- 
prudential tensions and created legal confusion and insecurity. In the 
extreme, this approach prevents the public authorities from monopoliz- 
ing an economic activity in the public interest, because the validity of 
such a decision is evaluated not in terms of the public interest but in 
terms of the harm caused to individuals (microeconomic approach).3©2 
In the Canadian constitutional context, the exception in s.1 of the 
Charter could undoubtedly be invoked to defend government decisions. 
However, the Supreme Court’s view of the scope of this section remains 
unknown. As for the exercise of the right of override provided for in s.33, 
this would offer (if it survives) an escape which makes the insertion of 
the principle itself illusory. Finally, it would be very interesting to specify 
prior to any reform of this nature, whether legal entities, as well as individu- 
als, would be able to benefit from this constitutional protection. 

A likely consequence of the extension of s.121 would be that this 
section would assume the role of protecting economic integration in a 
negative way, a function that is presently performed in an equivocal 
fashion by s.91(2). To the extent that the federal government’s legislative 
and executive authority is subject to s.121, and where the exceptions are 
actually restricted, this provision would impose the same constraints on 
the legislative and administrative powers of the federal or provincial 
authorities. In addition, s.121, extended to capital, could include harmo- 
nization by means of judicial interpretation of the exceptions provided 
by the act. Thus, we have mentioned the contradictory decisions of the 
Quebec and Ontario securities commissions with respect to ownership 
and the diversification of stockbrokers. One of them (Quebec) has taken 
a liberal attitude to both ownership and diversification, on the grounds 
that the public interest and security are not threatened, whereas the 
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other (Ontario) has suggested the creation of barriers to both ownership 
and diversification, on the grounds of its own perception of the public 
interest. What will become of the Ontario position in the case of a 
judicial dispute in which it is necessary to prove the need for public 
protection? 

One of the most difficult problems presented by the possibility of 
reformulating s.121is related to the economic vision which it is supposed 
to reflect. Australia deserves special attention in this regard, since the 
commerce clause in its constitution already contains the principle of free 
trade within the Australian common market. Although torn between the 
tenets of individual economic rights and individuals who prefer a free- 
trade approach, and taking into consideration a pragmatic balance of the 
overall interests involved, the Privy Council and the Australian High 
Court have, over the years, maintained an approach based on individual 
economic rights, characterized by confusion, rigidity, frequent doctrinal 
changes of direction, profound reticence, and the fact that it is impossi- 
ble for the court to take major economic debates into account. In the 
context of the Canadian Constitution, it seems likely that the courts 
would reject an individualist interpretation of an amended s.121, assum- 
ing that if this had been the intention of the drafters, the principle would 
have been incorporated into the Charter (clearly, nothing is less certain). 
According to this hypothesis, the problem of the interpretation of s.121 
does not disappear as such but becomes an examination of the nature 
and scope of a free-trade approach (mainly concerned with macro- 
economics). 

Thus, it could be claimed that only discriminatory protectionist mea- 
sures are hit with sanctions, namely those that treat foreign investors 
differently (and detrimentally) from others in the same jurisdiction; in 
this regard, s.6 of the Charter, dealing with mobility rights, uses provin- 
cial boundaries as a test, which is surprising in the context of fundamen- 
tal individual rights. Another problem related to the discriminatory 
approach is whether we must limit ourselves to a formal analysis of 
legislation or whether we may also closely examine the practical dis- 
criminatory effects of legislation that is formally non-discriminatory. In 
the context of the fight against protectionism by eliminating discrimina- 
tion, the courts would have to invalidate any law or administrative 
practice allowed by a province or by the central government which 
conferred a significant economic advantage (formally or in practice, 
depending upon the type of approach) on one province at the expense of 
another. On the other hand, failure to confirm the existence of such a 
phenomenon would render the disputed law or administrative practice 
valid. The proposals put forward by the federal government and the 
Ontario government in 1980-81 (both of which favoured expanding the 
scope of s.121 to cover capital) were based on the criteria of discrimination. 

The reformulation of s.6 of the Canadian Charter of Rights and Free- 
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doms or of s.121 of the Constitution Act, 1867 would entail an increase in 
the prerogatives of judicial power to the detriment of parliamentary 
sovereignty. The American and Australian examples show to what 
extent the results obtained reflect the structure of the process itself 
(separate analysis of each individual case, constraint of stare decisis, 
rigidity and confusion in results). In the United States, the Supreme 
Court has literally (and unilaterally) removed its yoke by recognizing the 
supremacy of congressional decisions with respect to interstate com- 
merce, whereas in Australia the process of adjudication according to the 
commerce clause remains unclear. 

An interprovincial code of ethics, formulated by a joint federal-provin- 
cial commission, would at least have the benefit of flexibility in its 
creation and subsequent adaptation. Such a commission could provide a 
forum for various formulae and could attempt to achieve a delicate 
balance between respect for parliamentary sovereignty over economic 
matters and the requirements of the harmonious operation of the Cana- 
dian common market. What is more, the right to bring an action against a 
regulatory agency could be left to provincial attorney generals which 
would reinforce the intergovernmental character of the mechanism 
adopted. 


Conclusion 


By means of its structural division of legislative powers, the Canadian 
Constitution implicitly recognizes the limits of the exercise of any right 
(except with respect to the prohibitions set forth by the Canadian 
Charter of Rights and Freedoms). In this context, the role of the courts is 
limited to identifying who, the central authority or the member states, is 
empowered to regulate an activity. An unavoidable consequence of this 
system is that the federal and provincial legislatures are theoretically ina 
position to control, if not block, the flow of capital within the Canadian 
economic union according to their own objectives. 

The Constitution of Canada, unlike that of Australia, does not contain 
any method of negative protection of the free movement of capital which 
can be used against the two levels of government, except with respect to 
guarantees of personal mobility provided in s.6 of the Canadian Charter 
of Rights and Freedoms. However, this provision’s wording, the history 
of its formulation and incorporation into the Charter, and the Supreme 
Court’s first comments on the subject, lead us to believe that, as we have 
already mentioned, it is not appropriate to interpret the provision liber- 
ally to the point of actually creating a means of promoting and protecting 
the free movement of capital in order to provide free access to all sectors 
of economic activity. With regard to extending the scope of s.121 to 
include capital, such an amendment would probably allow the debate to 
continue at a global level where the general interests of the various 
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public authorities would be taken into account. However, the “‘judi- 
cialization”’ of the process of resolving these differences does not appear 
to be the best way to achieve the objectives of flexibility and speed, nor 
does it facilitate what should essentially be a political arbitration. A code 
of ethics applied by a joint national commission would therefore seem to 
be a more attractive practical solution, and it would likely be accepted 
voluntarily and positively by the federal and provincial authorities. 
Finally, such an approach recognizes the limited nature of consensus 
and the theoretical bases necessary to justify a more limited and more 
rigid intervention in the form of an amendment to the Constitution. 
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